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1. Whether the District Court erred in granting the appellee's 
oral request for an instruction on sudden emergency when the evidence 
adduced at trial indicated that the emergency was not sudden in nature; 
or that if it were, the negligent acts of the appellee contributed to or 
caused the emergency. 


2. Whether the District Court erred in giving a soadee emergen- 
cy instruction which was incomplete and thus failed to advise the jury 
on the proper application of the rule. 


3. Whether the District Court erred in instructing the jury on 
the violations of pedestrian traffic regulations when there was no evi- 
dence indicating causal connection between the alleged violations and 
the happening of the accident. 
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Offered By Appellant In Lieu Of The Instruc- 
tion Actually Given 


It Is Error To Instruct The Jury a ceaserte A 
Pedestrian Traffic Regulation In The Absence 
Of Some Evidence To Establish That The Party 


Against Whom It Is To Be Given Has Violated 
The Regulation 


The Trial Court Committed Error In es 
Over Objection, An Instruction On The Viola- 
tion Of A Pedestrian Regulation When It Clearly 
Appeared That Violation Had No Causal Rela- 
tionship To The Accident : 7 
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DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This cause comes on to this Court on appeal from a J udgment 
entered by the United States District Court for the District of Columbia 
upon a jury finding in favor of the appellee after a trial in the said Court. 
The said Judgment was a final Order of the said Court and timely notice 
of appeal was filed. The jurisdiction for this appeal is found in the 
provisions of Title 28, Section 1291, et seq., of the United States Code, 
as revised and Rule 73 of the Federal Rules of Civil Procedure. 


2 
STATEMENT OF THE CASE 


On December 19, 1957, the appellant, Cotter M. Mathews, while 
standing at the mid line of the roadway of Constitution Avenue, between 
ist Street and New Jersey Avenue, N. W., was struck by a motor vehicle 
that was owned and operated by the appellee, Stanley A. Lindsay. He 
sustained serious permanent injuries to his right leg as a result of the 
accident. 


An action was' brought by the appellant in the United States District 
Court for the District of Columbia against the appellee seeking to recover 


* 
damages for his injuries (App. 2). The appellee's answer denied liability 


and alleged the appellant's sole or contributory negligence as an affirma- 
tive defense (App. 4). At pre-trial of the cause, appellant's counsel 
indicated that he intended to rely upon the Doctrine of "Last Clear Chance" 
in reply to the appellee's allegations of contributory negligence (App. 4). 


Trial of the cause began on April 8, 1959 in the District Court be- 
fore Judge Luther W. Youngdahl anda jury. The trial continued until 
April 13, 1959, at which time the jury returned a verdict in favor of the 
appellee (App. 112). 


The evidence established that on the morning of the accident, the 
appellant had left his home in his automobile to go to his job at the City 
Post Office. His brother, who was also employed there, was with him. 


The medical evidence showed that the appellant suffered a compound fracture 
of the tibula fibula and of the fibula of the right leg. Metal pins were placed in 
the appellant’s leg to join the fracture and the leg was placed inacast. The ap- 
pellant remained in the hospital from December 19, 1957, to. January 9, 1958, at 
which time he was released on an out patient basis. On May 15, 1959, a further 
operative procedure was deemed necessary because the fracture failed to knit 
properly. This procedure consisted of removing a portion of bone from the ap- 
pellant’s hip and grafting it about the fracture site in the leg. The appellant 
remained in the hospital until June 12, 1959. The appellant spent a total of 49 
days in the hospital, at a cost of $1318. 10, and he was unable to resume his em- 
ployment for a total period of 41 weeks. 


* 
The appendix references are to the Appellant’s Appendix. 
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They arrived at Constitution Avenue between New Jersey Avenue and ist 
Street, N.W., and the appellant parked his automobile on the south side 
of Constitution Avenue, N.W. It was approximately 6:45 A.M. He 
parked about three cars west of a roadway leading to the Capitol grounds 
(App. 36). After alighting from the car, he walked east to the front of 
his car and then started across Constitution Avenue, N.W., walking at 
an angle (App. 36). At that time, his brother was approximately 5 feet 
west of him and a foot in front as they proceeded to cross the street 
(App. 36). As the appellant was walking toward the center of the street, 
he looked to the right in the direction of the westbound traffic and then to 
the left in the direction of the eastbound traffic, and he observed that 
traffic in both directions was stopped at the respective corners for red 
automatic signal devices. It was dawn and the general visibility was 
good; the street lights were on (App. 39, 40)? The street was damp 
and there was a 'misting rain'. As the appellant and his brotaer ap- 
proached the white dividing strip in the street,? the traffic to his right: 
(westbound) from New Jersey Avenue, N.W., began to move toward the 
front of them, and they thereupon stopped; the appellant stopped on the 
dividing strip with his right leg extended back behind his left leg (App. 


id An official from the Street Lighting Division of the District of Columbia 
Government, who was called by the appellant, testified from official| records; 
from his department that on December 19, 1957, the street lights in the District 
did not begin to extinguish until 6:52 A.M. (App. 24). He further testified that 
each light on Constitution Avenue, between jst Street, N.W. and New Jersey 
Avenue, N.W., consisted of a single standard or pole topped by twin globes; 
each producing 6000 lumens of light, thus making a total output of each light 
pole 12000 lumens (App. 23). | 

: The appellant established from official records from the District of Columbia 
Highway Department; that Constitution Avenue between lst Street and New J ersey 
Avenue, N.W. was 73 feet wide; that the portion of the street north of the dividing 
strip was 32 feet, and the portion south of the dividing strip was 41 feet (App. 20). 
It was further established that Constitution Avenue from 1st Street, N.W. to New 
Jersey Avenue, N.W. sloped upward at a rate of 5.58 feet for every| 100 feet of 
roadway, and that the road surface was black asphalt. | 
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36, 37). Shortly thereafter, the eastbound traffic began to move While 
the appellant was standing thus in the street he was struck by the appellee's 
vehicle which was in the line of traffic moving eastbound (App. 37). The 
appellant never was aware of the appellee's automobile nor did he hear 

the sounding of a horn or a screeching of brakes (App. 38). 


The appellee, Stanley A. Lindsay, was called as a witness by the 
appellant and he also testified later when he put on his own defense. The 
substance of his testimony was that he was travelling in his automobile® 
from his home in Arlington, Virginia going to his job as a plasterer at 
the New Senate Office Building on the morning of the accident. He said 
it was misting and that he had his windshield wipers on. He testified 
that he had entered Constitution Avenue, N.W., from Pennsylvania Avenue, 
N.W., and that the light at 1st Street, N.W. was green as he approached 
it (App. 56). He further testified that he was travelling in the lane near- 
est the dividing line in the street, and that he was going about 25 miles 
per hour (App. 55, 56). He said that he was two car lengths behind an 
automobile preceding him up Constitution Avenue and that traffic was 
passing in the lane immediately to his right. (App. 56, 57). In explana- 
tion of how he struck the appellant, he said, "Well, I was proceeding east 
up Constitution Avenue in the lane closest to the center, and as I was 
going up Constitution Avenue, the car in front of me suddenly went to the 
right and then I saw the pedestrian was standing in the street and I ap- 
plied my brakes." (App. 59). (Emphasis supplied) The appellee was 
questioned particularly about the pertinent distances at the time the other 
car turned to the right. While testifying as a witness called by the ap- 
pellant, he said as follows: 


* The appellant offered evidence from the District of Columbia Electrical Divi- 
sion which established that the traffic signal light at New Jersey Avenue and 
Constitution Avenue, N.W., controlling westbound traffic ran a cycle of 51 seconds 
green and 4 seconds amber (App. 26). That the signal at 1st Street and Consti- 
tution Avenue, N.W.} controlling eastbound traffic was red during this cycle and 
it remained red for a period of 14 seconds after the westbound traffic began to 
flow before it changed to green. (App. 27). 


. A 1957 Oldsmobile that he had purchased approximately three months before 
(App. 54). 
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"A. I saw the car turn to the right. I couldn't tell 
you whether it put on brakes or not. He went off 
to the right in the center lane. 


Q. Now, at that time, sir, how far distant were 
you from that car? 


A. About the same. I'd say 20 feet, two car 
lengths, approximately, 20 feet. 


Q. In your opinion an automobile is only 10 feet 
long, sir? 


A. I don't know how long an automobile is. 


Q. Well, is it your testimony now that your 
estimate is that you were 20 feet behind that other 
automobile? 


A. I was two car lengths, I'd say. 


Q. Well, in terms -- let's don't talk about car 
lengths, Mr. Witness, let's talk in terms of feet. 
You are a plasterer, are you not? 


A. That is correct. 


Q. And you are familiar with the dimensions of -- | 
feet dimensions and so forth in your business, are | 
you not, sir, in your engagement? 


A. That is correct. 


Q. So now, in terms of feet, sir, how many feet | 
were you distant from the car that was immediate-_ 
ly in front of you at the time that you first observed 
that that car swerved? 


A. 20, 25 feet. 


Q. All right, sir. 
Now, you at that time, then, saw Mr. Mathews, 
did you not? 


A. That is correct. 


Q. How many feet sir, were you away from Mr. 
Mathews? 


A. 35, 40." (App. 59, 60) 


Later, when testifying on his own behalf, he said, on cross-exam- 


ination, that the automobile in front of him was about 40-50 feet away 
from the appellant when it swerved (App. 87 ). On redirect examination, 
he said that he was about 30-35 feet behind this vehicle at the time it 
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swerved (App. 87). He said also, that the appellant was about a foot 
south of the white dividing strip and approximately 10 feet west of the 
curb line extended from the Capitol roadway (App. 61). At the time he 
first observed the appellant, he was moving back and forth (App. 64). 
The appellee admitted that he did not sound his horn to warn the appel- 
lant; nor did he turn to the right to avoid striking him (App. 62, 63). 


Officers from the Accident Investigation Unit of the Metropolitan 
Police Department were called to the scene. They determined that the 
point of impact was 38 feet north of the south curb of Constitution Avenue, 
and 9 feet west of the extension of the roadway leading to the Capitol 
(App. 50). Their investigation showed further, that the appellee's auto- 
mobile skidded a distance of 22 feet after the point of impact, and had an 
over all skid of 43 feet on the left side and 54 feet on the right side (App. 
47). Officer Stewart L. Williams of the Accident Investigation Unit also 
testified that the appellee told him at the scene of the accident that the 
automobile 15 or 20 feet in front of him pulled to the right; that he (ap- 
pellee) thereupon saw the pedestrian (appellant) standing in the street 
and applied his brakes (App. 49) (Emphasis supplied). 


Walter Roy Ostrom, a traffic accident analyst and consultant qual- 


ified as an expert witness for the appellant to interpret the skid marks 
and the physical evidences that were found at the scene by the police of- 
ficers (App. 74). ‘The expert testified that given the braking distance® 
and by taking the coefficient of friction of .7 Vand by taking the normal 
reaction time, which is 3/4 of a second for the average person,® he could 
determine: (1) the speed of a vehicle that had left skid marks in coming 
to a sudden stop and (2) the distance it travelled from the time the 


6 The distance that an automobile travels from the time the brake pedal is 
depressed until the time it comes to a stop, by means of known skid marks. 


‘ The coefficient within which all automobiles will stop if the brakes are func- 
tioning as evidenced by the wheels which gave rise to skid marks. 


8 The time that lapses during the periodtthata driver senses danger and reacts 
to it by applying his brakes to his automobile. 
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operator perceived danger to the time that the vehicle stopped! (App. 68, 
69). In answer to a hypothetical question involving the known physical 
facts determined by the evidence the expert testified; that in his expert 
opinion, the appellee was travelling at a minimum speed of 35 imiles per 
hour (App. 76), that the appellee was at least 92.5 feet away from the 
appellant when he first perceived the danger (App. 77). He further 
testified that based upon his calculations an automobile travelling at the 
rate of 25 miles per hour under the same conditions would have had an 
over all stopping distance of 55 feet from the time that he first perceived 
and reacted to the danger. The automobile would travel 27 .5' feet while 
the operator reacted to the danger by starting to depress his brake, and 
27.5 feet of actual braking distance before coming to a complete stop. 


At the end of all the evidence, the appellant submitted 13 instruc- 
tions to the Court. All of these instructions were given by the Court in 
modified form (App. 5-14). The appellant duly noted objections to the 
Court's modifications (App.110). The appellee's counsel requested an 
instruction on a pedestrian violation of crossing a roadway other than at 
right angles to the curb except in a cross -walk (Tr. 400). Counsel for 
appellant objected to this instruction on the ground that evidence and 
testimony of both the appellant and the appellee clearly indicated that the 
appellant was standing in the street at the time the appellee first observed 
him, and that the manner in which the appellant arrived at this S position 
causal relationship to the occurrence of the accident (Tr. 401) . The 
Court overruled this objection and granted the instruction, (App. 108). 


Thereafter, the appellee orally requested an instruction on sudden 
emergency which the Court agreed to give (App. 93-94). The appellant 
then requested leave to submit an explanatory instruction on the question 


of sudden emergency which the Court refused to allow, but did permit it 
to be filed of record (App. 95). Thereupon, the appellant objected to the 


failure of the Court to instruct the jury on sudden emergency jin accord- 


ance with his proposed instruction (App. 110). 


8 


The jury after deliberating for some time requested that the Court 
repeat the instruction.on the Last Clear Chance Doctrine, which the 
Court did (App. 111). The jury after further deliberation returned a 
verdict for the appellee (App. 112). 


The appellant filed a timely motion for a new trial (App. 114), and 


the matter was argued to the Court. The Court, ina memorandum opin- 


ion, denied the appellant's motion (App. 115). A notice of appeal from 


the jury verdict was timely filed (App. 118). 


REGULATIONS INVOLVED 
District of Columbia Traffic Regulations provide as follows: 


Section 22(a). No person shall drive a vehicle 
on a street or roadway at a speed greater than is 
reasonable and prudent under the conditions and 
having regard to the actual and potential hazards 
then existing. In every event speed shall be so 
controlled as may be necessary to avoid collid- 
ing with any person, vehicle, or other convey- 
ance on or entering the street or highway in com- 
pliance with legal requirements and the duty of 
all persons to use due care. 


Section 22(b)1. Where no special hazards exist 
that requires lower speed for compliance with 

(a) of this section, the speed of any vehicle not in 
excess of the limits specified in this section or 
established as hereinafter authorized shall be 
lawful, but any speed in excess of the limits 
specified in this section or established as herein- 
after authorized shall be prima facie evidence that 
the speed is not reasonable or prudent and that it 
is unlawful. 


Section 22(c). The driver of every vehicle shall, 
consistent with the requirement of (a), drive at an 
appropriate reduced speed when special hazards 
exist with respect to pedestrians or other traffic 
or by reason of weather or highway conditions. 


Section 33. The driver of a vehicle shall not 
follow another vehicle more closely than is reason- 
able and prudent, having due regard for the speed 
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of such vehicle and the traffic upon and the condi- 
tion of the highway. 


Section 53. Every pedestrian crossing a roadway — 
at any point other than within a marked crosswalk 

or within an unmarked crosswalk at an intersection 
shall yield the right-of-way to all vehicles upon the | 
roadway. 


Section 54. Notwithstanding the provisions of this | 
Article and of Article I, Section 11, every driver | 
of a vehicle shall exercise due care to avoid collid- 
ing with any pedestrian upon any roadway and shall | 
give warning by sounding the horn when necessary | 
and shall exercise proper precaution upon observ- | 
ing any child or any confused or incapacitated person 
upon a roadway. | 


Section 57. No pedestrian shall cross a roadway 
at any place other than by a route at right angles | 
to the curb or by the shortest route to the opposite | 
curb, except in a crosswalk. 


Section 99(c). An operator shall, when operating | 


a vehicle, give his full time and attention to the 
operation of the same. 


SUMMARY OF ARGUMENT 
I 


The District Court granted the appellee's oral request for an in- 


struction on the doctrine of "Sudden Emergency". The appellant contends 
that the granting of the appellee's request in this instance was prejudicial 
error for the doctrine was not applicable to facts of the case. 

| 


The evidence demonstrated that the appellee, among other things, 
was speeding, following another vehicle too closely, failing to give full 
time and attention to the operation of his vehicle, failing to keep a proper 
look-out, and travelling too fast under the circumstances, which factors 
created or caused the emergency to exist. Thus, the appelleé*s prior 
negligence barred him from invoking the doctrine. 
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The lower court having determined, over objection, to give the 
instruction on "Sudden Emergency" erred in that it failed to give a full 
and complete charge thereon, in that, the court's charge failed to in- 
form the jury that the doctrine could not be invoked by one whose neg- 
ligent acts created and/or contributed to the very emergency with 
which he was confronted. The error was committed notwithstanding 
the fact, that the appellant had submitted, in writing, a proper instruc- 
tion setting forth the prerequisite elements to the application of the 
doctrine. 


Assuming it was proper to have given an instruction on the doc- 
trine, the giving of the erroneous instruction necessarily caused the 
jury to misapply the doctrine to the facts of this case. 


I (a) 


Appellant urges that the lower court committed prejudicial error 


in instructing the jury, over objection, that "Every pedestrian crossing 
a roadway at any point other than within a marked cross-walk or within 
an unmarked crosswalk at an intersection shall yield the right-of-way 

to all vehicles upon the roadway" (Section 53, District of Columbia Traf- 
fic Rules), because there was no evidence that the appellant had failed 

to act in accordance with the regulation. Moreover, there was no causal 
relationship between any violation of the regulation and the accident. 


I(b) 


The appellant contends that the lower court committed prejudicial 
error in instructing the jury that "No pedestrian shall cross a roadway 
at any place other than by a route at right angles to the curb, except in 
a crosswalk" (Rule 57 of the District of Columbia Traffic Regulations), 
because there was no causal connection or relationship between the 


violation and the occurrence of the accident. 
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ARGUMENT 
I | 


| 
THE TRIAL COURT COMMITTED ERROR IN GRANTING APPELLEES 
ORAL REQUEST FOR AN INSTRUCTION ON 'SUDDEN EMERGENCY’ 

OVER THE TIMELY OBJECTION OF APPELLANT 


Counsel for the appellee made an oral request for an instruction 
on "Sudden Emergency" to which appellant made due and timely objec- 
tion on the ground that there was no view of the facts which would allow 
for and justify such an instruction. The objection was overruled and 
the instruction was given. 

According to the following testimony, of the appellee, 1 there 
was misting rain and he had his windshield wipers on; he was travelling 
east in the lane of traffic nearest the center line of the street; s there 
were four cars preceding him in that lane; that he was travelling ata 
rate of 25 miles per hour; 3 that he was approximately two car! lengths 
distance from the car immediately preceding him; that there came a 
time that the car in front of him suddenly swerved to the right, |at which 
time he saw the appellant standing about a foot south of the center line; 


that at the time the car swerved, it was about 40-50 feet from the appel- 
lant (App. 87); that he immediately applied his brakes; that he did not 
blow his horn or otherwise signal the appellant; that he made no effort 
to use his hand or emergency brake. 


The emergency which the instruction proposed to treat, related 


to the circumstances of the situation which was presented at the time 


> 
Appellant does not concede that the facts as related from appellee/s point of 


view represent the fact situation either from appellant’s view or from a fair view 
of all the evidence, but, arguendo, assumes the facts most favorable to the appel- 
lee. 


: The line did not actually evenly divide the street, but, rather divided the east 
and westbound lanes of traffic. However, for the sake of convenience; it was refer- 
red to as the center line. ! 


8 The traffic expert and analyst, Walter Roy Ostrum, testified that!the physical 
disclosures showed that the appellee was travellingdta minimum speed of 35 miles 


per hour and that his calculations were predicated on a minimum basis. (App. 76). 
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the presence of the appellant first became known to the appellee, there- 
fore, the determination of the applicability of the instruction must be 
made in light of the appellee’s conduct in direct relationship to the so- 
called emergency situation. Thus, it may be seen that even the appel- 
lee's view of the occurrence establishes initial negligence on his part 

or at least, demonstrates activity of the character that would substantial- 
ly contribute to the creation of the so-called emergency situation. 


The doctrine of sudden emergency carries with it the prerequisite 
condition that the one seeking tb invoké'it has not committed acts of 
negligence which either create or contribute to the emergency, Prosser 
on Torts, 1941 Ed. pp. 242, 243. 

The appellant contends that the doctrine of Sudden Emergency 
applies only in the instance where there is no negligence on the part 
of the party seeking to invoke the doctrine that gave rise to the exist- 
ing of the emergency and where the said party, because of the sudden- 
ness and unexpectedness of the emergency, was deprived of the oppor- 
tunity to deliberate. Consequently, the rule of diminished responsibility 
is not available when the party, who seeks to invoke it, is not free from 


contributory fault. 


Here, the obvious negligent conduct of the appellee was part and 
parcel of the alleged emergency and the application of the rule of dimin- 
ished responsibility in this instance, would constitute a bonus for the 
appellee's misconduct. 


In the case of Wiebel v. Ferguson, 19 A 2nd 357, 360, the Court 


stated as follows: 


"Defendant was conscious of weather conditions, 
the curve in the road and the wet or slippery surface; 
there is no evidence of any emergency not created by 
his own conduct which would diminish the degree of care 
ordinarily exercisable by him. Compare Simrell v. 
Eschenbach, 303Pa.156, 161, 154 Atl. 369. . . ts 
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See also, Shell Oil Co. v. Slade, 133 F. 2nd 518 and Gajewsld v. Lightner, 
19 A. 2nd 355, 357. 


The appellant contends that the error was substantial. 


a ! 
IT WAS ERROR FOR THE TRIAL COURT TO REFUSE | 
TO GIVE THE INSTRUCTION ON SUDDEN EMERGENCY 
OFFERED BY APPELLANT IN LIEU OF THE INSTRUC, 
TION ACTUALLY GIVEN 
Assuming, arguendo, that some evidence justifying an instruction 
on "sudden emergency" did exist, appellant says that the instruction as 
given on sudden emergency erroneously stated the law. The ‘court's 
refusal to otherwise correctly instruct the jury on the legal essentials of 
a “sudden emergency" as contained in appellant's instruction was preju- 
dicial error. It was below, and is now the contention of the appellant 


that the following general rule set forth in Blashfield's CYC Automobile 


Law, Vol. 1, pt. 28668, aptly and clearly states the law of “sudden 


emergency" which gives rise to the diminished responsibility} 
| 


"The emergency doctrine stated concisely is 
when one is confronted with a sudden peril requiring 
instinctive action, he is not, in determining his 
course of action, held to the exercise of the same | 
degree of care as when he has time for reflection. | 
It is equally well established that the doctrine cannot 


be invoked by one whose own negligence brought — 


about, in whole or in part, the emergency with which 
he is confronted." (Emphasis supplied) 


There can be little doubt that the above is the universally accepted defi- 
nition of the emergency doctrine and its application. The leading texts 
and reference books dealing with the sudden emergency doctrine are all 
in accord on the proposition that the rule can only apply if it has first 
been determined that there existed a real peril and that the negligence of 
the party seeking to invoke it was not a contributory factor. | Prosser, 


Torts (1941 Ed.) 837 pp. 242, 243, Restatement, Torts § 296, p. 796, 


5A Am. Jur. Automobiles 6 1099. | 
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The text writers are not the only advocates of this point of view. 
In the case of Hopper'v. U.S. 122 F. Supp. 181 (E.D. Tenn. S.D. 1953) 
the Court said: 


‘The driver of an automobile cannot successfully 
invoke the emergency rule where his own negligence 
led him into the emergency. " 


The Court was even more emphatic in the case of Tuiti v. Union Pacific 
Stages, Inc., 284 P. 2nd 333. (1955) Ore. and stated: 


"It is the law that a person cannot invoke the 
emergency doctrine if the emergency is created 
by his own negligence. "" (Emphasis supplied) 


The reason for the rule on the application of the doctrine is clear. It 
would be manifestly unjust to allow the operator of an automobile to 
shield himself behind an emergency created by his own negligence. 
Thus, in the instant case the District Court, after having decided that 
to give such instruction was proper, should have granted the appellant's 
instruction on sudden emergency, which correctly informed the jury 


that the rule would not be invoked if the appellee's negligence contribut- 


ed to or caused the perilous situation. 1 


Appellant contends that the District Court's failure to grant his 
instruction on the rule was prejudicial error in that the jury was de- 
prived of an opportunity to correctly apply it. 


: When it became evident that the District Court was going to grant the appellee ‘s 
oral request for an instruction on sudden emergency, the appellant submitted the 
following instruction on sudden emergency: ‘In connection with the doctrine of 
sudden emergency, you are instructed that where the operator of a motor vehicle 
himself creates the emergency, or brings about the perilous situation through his 
own negligence, he cannot avoid liability on the ground that his acts were done in 
an emergency. Therefore, in this case, if you believe from a preponderance of 
the evidence that the defendant, Lindsay, in operating his automobile, immediately 
prior to the accident involved, created an emergency or brought about a perilous 
situation through his own negligence, then the doctrine does not apply and cannot 
be relied upon by the defendant. 

Furthermore, in connection with the doctrine of sudden emergency, you are 
instructed that if you believe from a preponderance of the evidence, that the de- 
fendant Lindsay had ample time and space to avoid the accident that occurred, then 
the doctrine does not apply and cannot be relied upon by him. (App. 14). 


15 


The Court's own instruction on the doctrine allowed the jury to 
assume as a given fact, one of the most important questions which 
should have been resolved by the jury, i.e., whether or not the emer- 


gency situation was contributed to or caused by the appellee.” ‘The ap- 
pellant offered substantial testimony with respect to the excessive speed 
on the part of the appellee; in addition thereto, evidence was offered to 
indicate that the appellee was negligent in that he violated several other 
traffic regulations in force in the District of Columbia at the time of 
the accident, which were designed to promote the public safety, Thus, 
there was ample evidence before the jury which would have sustained a 
finding of negligence on the part of the appellee in creating the emergency, 
and none to sustain even the suggestion of negligence by the appellant. 
In the case of Howard v. Cincinnati Sheet Metal and Roofing Co. , 234 
F. 2nd p. 233, the Court in passing upon the correctness of a sudden 
emergency instruction cited the celebrated Knickerbocker Life Insurance 
Co. of N.Y, v. Foley, 105 U.S. 350; 26 L. Ed. 1055, and stated as 
follows: | 
"No instruction should be given which assumes, | 
as a matter of fact, that which is not conceded or 
established by uncontradicted evidence. " 
The Courts in other jurisdictions have been faced with this identi- 
cal problem, and they have not hesitated to hold an instruction; which 
fails to advise the jury of the circumstances under which the rule can 
be invoked is erroneous. A recent case from the Supreme Court of 
Michigan in Hicks v. B. & B. Distributors Inc. 358 Mich. 488; 91 N. W. 
2nd, 822 (1958), stated that: | 


2 The District Court instructed the jury on sudden emergency as follows: 'The 
defendant asserts further that he was faced with a sudden emergency so that there 
was not time to avoid a collision. Whereas the plaintiff contends that there was 
no emergency in any event, it was not so sudden as to prevent the defendant in the 
exercise of reasonable care to avoid striking the plaintiff. So you see there is a 
conflict here in this issue and it is for you, ladies and gentlemen of the jury, to 
resolve this conflict .«, s-' (App. 105). | 
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"Such a charge as the above has been consider - 
ed by the Court on several occasions and the failure 
to advise the jury that a party is entitled to the bene- 
fit of the rule only if the emergency occurs through 
no fault or negligence of his own, has, in each in- 
stance, been held to constitute reversible error." 


This question was also met in Jones v. Dixie Greyhound Lines, 211 
Miss. 34; 50 So. 2d. 902 (1951). There the principal question was 
whether the bus driver was faced with a sudden emergency when a child 
ran out on the highway, or whether his speed was such that he was neg- 
ligent in not avoiding the accident. The trial Court in its charge to the 
jury failed to inform the jury that the emergency must not have been 
caused by the bus driver's tortious conduct, i.e., the speed at which 
he was travelling at the time. The appellate court held as follows: 
"An instruction on the emergency rule which 

omits the requirement that the emergency must 

have been caused by the driver's own tortious con- 

duct is misleading and erroneous. Where there is 

a legitimate issue of fact, as here, as to whether 

the driver's own tortious conduct caused the emer- 

gency, a negative finding on that issue must exist 

before a diminished standard of care of an emer- 

gency can be applied. For this reason the instruc- 

tion was misleading, clearly erroneous and pre- 

judicial. (Emphasis supplied) 

In the instant case, the Court at no time informed the jury that 
the appellee was not entitled to the benefit of the sudden emergency 
rule if the emergency was caused, in whole or in part, by his own 
negligence. The appellant brought this fact to the Court's attention 
both by way of a conference at the bench (App. 95) and by way of writ- 
ten instruction.® However, the Court chose to dismiss the appellant's 
written instruction and oral urging as being argument (App. 96), and 
gave the jury an instruction on the rule which omitted the qualification 
urged by the appellant. 


ee 


: Appellant‘s instruction No. 14 (App. 14). 
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Appellant's contention that this constituted reversible error is 
even more forceful when considered together with the preceding instruc- 
tion on last clear chance. After stating the elements of the last clear 
chance doctrine, the court told the jury that last clear chance did not 
apply if the appellee was confronted with an emergency so sudden that 
he could not have avoided the accident. This was stated to the jury on 
two separate occasions: first, in the Court's original charge to the jury 
(App. 104, 105); and again, when the jury asked the Court to repeat the 
last clear chance instruction (App. 111). The adverse impact of the 
Court's incomplete instruction on the application of the emergency rule 
is even more apparent when consideration is given to the fact that the 
appellant's entire case, in the main, was pitched on the last clear 


chance doctrine. The Court's instruction on sudden emergency com- 
pletely blunted the thrust of the appellant's case in that it was incomplete 
and could only serve to deceive the jury into a misapplication of the law 
to the facts of the case. The error was substantial. 


I(a) 


IT IS ERROR TO INSTRUCT THE JURY CONCERNING A PE-| 
DESTRIAN TRAFFIC REGULATION IN THE ABSENCE OF SOME 
EVIDENCE TO ESTABLISH THAT THE PARTY AGAINST WHOM 
IT IS TO BE GIVEN HAS VIOLATED THE REGULATION 


The undisputed facts indicate that the appellant, prior to starting 
across the street, exercised every reasonable caution. It was estab- 
lished that both east and westbound traffic were stopped in obedience to 
the mechanical signal devices regulating the respective lanes of traffic. 


It further appeared that when he arrived at or near the centerline of the 
roadway, traffic began moving westwardly and he stopped to allow it to 
pass. It was established through the lighting engineers that the east- 
bound traffic does not move forward until 14 seconds after the westbound 
traffic signal control turns green. | 
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In light of the foregoing, it may readily be seen that the appellant 
was at the centerline of the roadway for some period of time in excess 
of 14 seconds. Particularly is this so when we consider that the ap- 
pellee was behind four cars in the lane next to the centerline anda 
distance away of approximately 462 feet. 


It can not seriously be contended that the appellant was obliged to 


wait until such time as there were no automobiles in sight; that would 
hardly occur in Washington, D.C., let alone at this particular location. 
It would reasonably seem therefore, that at the time the appellant start- 


ed crossing the street optimun conditions for so doing prevailed. No 
ordinarily prudent person would have thought that he was creating a 
hazard, to which the regulation in question seems to have application. 


We believe that the law is clear that in order to justify an instruc- 
tion to the jury, there must be some evidentiary basis for it. Here 


there was none. 


I(b) 


THE TRIAL COURT COMMITTED ERROR IN GRANTING, OVER 

OBJECTION, AN INSTRUCTION ON THE VIOLATION OF A PE- 

DESTRIAN REGULATION WHEN IT CLEARLY APPEARED THAT 

VIOLATION HAD NO CAUSAL RELATION TO THE ACCIDENT 

The appellant admitted that he started across the street at an 
angle and stopped, because of oncoming westbound traffic, and remain- 


ed standing at the mid or dividing line of the street for some time. 


Appellant fails to see what difference it would make whether he 
arrived at the point where he was struck by means of carrier pigeon, 
helicopter, bus or by running in circles. It can not be said that the 
accident would not have occurred had the appellant walked across at 
a 90° angle. The manner in which he got there, it seems, would be 
wholly immaterial, inasmuch as it in no wise caused or contributed 


to the accident's occurrence. 


19 


The Court in giving the instruction allowed the jury to conclude 


or gather the irapression that the appellant was negligent as a matter 


of law. This was particularly true because the appellant himself had 
stated that he started across the street at an angle. 


| 
| 
In the case of McKenzie v. Nelson, 91 N. W. 2nd 15, which is 
strikingly similar to the case at bar, the facts are as follows: 


North Saginaw Street, in Flint, is the heavily 

. traveled main thoroughfare leading toward Detroit 
in a southerly direction and Saginaw in a northerly 
direction. Three and sometimes four lanes of 
traffic pass regularly in eack direction. At the 
intersection of Baker Street traffic is controlled 
by conventional traffic control signals. Some 100 
to 135 feet north of Baker plaintiff undertook to 
cross North Saginaw, from east to west, ata time 
when both sides of North Saginaw were temporarily | 
free of traffic. When he started across northbound © 
traffic was held at Baker by the traffic signal. It 
was released shortly after plaintiff started. 


Plaintiff reached the center line of North Saginaw 
prior to imminent approach of the carga theretofore 
released by the Baker Street signal. At that time 
and place, realizing that southbound traffic was 
bearing down on his intended path, plaintiff stopped | 
to await passage of such southbound traffic before — 
attempting to pass further toward the west curb. 
He says that he stood on the center line, watching 
southbound traffic, and that he was struck by a 
northbound car he did not see. This car, as it 
turned out, was the one driven by the defendant. 


Defendant motorist testified he was driving | 
north, on North Saginaw, in the lane of traffic 'next 
to the center line’; that he recalled stopping, by 
command of a traffic control signal, south of the 
point where the accident occurred; that as he ap- 
proached such point another car was preceding his | 
car, which preceding car was ‘straddling the lanes'| 
(between the traffic lane nearest the center line and 
the one next to defendant's right); that he was be- 
tween a half car length and three-quarters of a car _ 
length behind the car so preceding him, and that he 
was then driving at the rate of 20 to 25 miles per 
hour. 
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Defendant did not see the plaintiff until the 
approximate time the latter was struck. He 
testified that the motorist ahead ‘momentarily 
slammed on his brakes and swerved to one side’ 
(the right) immediately prior to the collisive im- 
pact, and that he, defendant thereupon applied 
brakes with result that his car was brought to 
a near stop prior to such impact. The point of 
impact was at or near the left front headlight 
of defendant's car. Plaintiff was thrown to the 
pavement and injured. 


And in speaking of the issue of the plaintiff's contributory negligence, 
the Court said: 


As to the question of contributory negligence: 
Concededly plaintiff's conduct did not amount to 
a high degree of care. But that is not our test. 
As was said in Ware v. Nelson, 351 Mich. 390, 
88 N.W. 2d 524, 527: 


If our test of contributory negligence was 
whether or not plaintiff had done all that he con- 
ceivably could have done, or even all that, in 
retrospect, it is obvious he should have done for 
his own safety, no negligence action could ever 
be maintained. ' 


And then quoting from Carter v. Smith, 285 Mich. 621, 281 N. W. 380, 
381, the Court stated: 


‘A pedestrian attempting to cross a busy 
street or highway must frequently wait for traf- 
fic coming one way to pass him, then go to the 
middle of the street and wait for traffic coming 
from the opposite direction to pass him, and if 
he does so he is not guilty of negligence as a 
matter of law. . . Such pedestrian has a right 
to assume that the driver of a motor vehicle will 
not run him down and that such motor vehicle 
driver approaching will give proper warning sig- 
nal indicating his approach. . . Plaintiff was 
not guilty of negligence as a matter of law in 
standing in the middle of the street in question 
waiting for southbound traffic to clear.' 
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And in Detroit & Milwaukee R.R. v. Van Steinburg, 17 Mich. 99, the 
Court said: | 


‘We know of no authority holding it is con- 
tributory negligence as a matter of law if a 
pedestrian does not continue to look after pas- 
sing the center of the street for automobiles 
running on the wrong side of the street, although 
an automobile is in sight approaching on its right 
side of the street which the pedestrian had just | 
crossed. ' 


Finally, in Ware v. Nelson, 351 Mich. 390, 88 N.W. 2d 524, 528, the 
Court made a statement which we deem quite apropos. It is as follows: 


‘As the power and acceleration of the auto- 
mobile have increased, the effectiveness of the 
evasive action of the pedestrian has declined. 
See Bartlett v. Melzo, Mich., 88 N.W. 2d 518. 
This Court should not leave the pedestrian a 
legal sitting duck. ' 

| 


Appellant therefore submits that the ruling of the trial court on 
this point constituted reversible error. 


CONCLUSION 


In conclusion, appellant submits to this Honorable Court |that the 
Court below committed prejudicial and reversible error as to each of 
the points hereinbefore set forth in the appellant's brief and therefore 


counsel respectfully urges that this Honorable Court reverse the judg- 
ment entered against the appellant by the Court below. | 


CURTIS P. MITCHELL 
JOHN A. SHORTER, Jr. 
GORDON J. MYATT 


508 Fifth Street, N. W. 
Washington 1, D.C. 


Attorneys for Appellant! 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COTTER M. MATHEWS 
1723 Varnum Street, N. W. 
Washington, D. C., 


Plaintiff : | 
vs. . Civil Action No 1666-'58 


STANLEY A. LINDSAY 
4219 North 2nd Road 
Arlington, Virginia, 


Defendant 


RELEVANT DOCKET ENTRIES 


1958 
June 25 Complaint, appearance, Jury Demand. 


July 24 Answer of Deft. to complaint. 
Aug. 26 Deposition of pltff . August 15, 1958 & notice 
Dec.5 Called. McGuire, J. 


1959 
Feb. 13 Pretrial Proceedings. Pine, J. 


Mar. 11 Jury sworn & two alternates; respited until Mar. 12, 1959 
at 10 AM. Tamn, J. 


Mar. 12 Trial resumed; same jury & alternate jurors; mistrial 
ordered; jurors discharged. Tamm, J. 


Mar.12 Order withdrawing a juror. Tamm, J. 


Apr. 8 Jury sworn & two alternates; respited until Apr. 9, 1959 at 


| 
| 
9:30 AM. Youngdahl, J. ! 


Apr. Trial resumed; same jury & alternate jurors; computed 
until Apr. 10, 1959 at 10:00 A.M. Youngdahl, J. | 


Apr. Trial resumed; same jury and alternate jurors; respited 


until Apr. 13, 1959 at 1:45 p.m. Youngdahl, J. | 
Apr. Prayers of Pltf. & deft. 


Apr. Trial resumed; same jury and alternate jurors; alternate 
jurors discharged; jury excused for further deliberation 
until Apr. 14, 1959 at 9:30 a.m. Youngdahl, J. 


1959 
Apr. 14 Jury resumed deliberations; verdict for deft. vs. pltff. 
Youngdahl, J. 


Apr. 14 Verdict of jury 

Apr. 14 Verdict & Judgment for deft. vs. pltff. Youngdahl, J. 

Apr. 24 Motion of pltf. for a new trial, P&A. 

Apr. 28 Memorandum of deft. in opposition to motion for new trial. 


May 20 Memo opinion denying motion of pltf for a new trial. 
Youngdahl, J. 


May 20 Order denying pltf's motion for a new trial. Youngdahl, J. 


June 17 Notice of appeal by Pltff. from judgments of 4-14-59 & 
5-20-59 


Jul.13 Exhibit #1 of deft. 


[ Filed June 25, 1958] 


COMPLAINT FOR PERSONAL INJURIES 


The complaint of the plaintiff, Cotter M. Mathews respectfully 
represents to this Honorable Court as follows: 

1. That jurisdiction of this Court is founded upon the Code of 
Laws for the District of Columbia and the amount involved is more than 
Three Thousand Dollars ($3,000.00) exclusive of interest and costs. 

2. That the plaintiff is a citizen of the United States and a resi- 
dent of the District of Columbia. 

3. That the defendant is a citizen of the United States and a resi- 
dent of the State of Virginia. 

4. That on or about December 19, 1957, at about 6:55 a.m., 
plaintiff Cotter M. Mathews, while a pedestrian on Constitution Avenue, 
N.W., near the intersection of New Jersey Avenue, N. W., in the Dis- 
trict of Columbia, was struck down and violently hurled to the street 
by an automobile which was being driven by the defendant in a negligent 
manner, and in violation of the traffic regulations then and there in 
force and effect. 

5. That the injuries to the plaintiff, Cotter M. Mathews were 
caused wholly by ‘reason of the wrongfull, willfull, reckless and negli- 


3 
gent acts of the defendant Stanley A. Lindsay, in driving improperly, 
recklessly and negligently, and in failing to use that standard of care 
and caution required for the proper protection of other persons whom 
he knew, or in the exercise of reasonable care should have known 
might or would be injured. | 

6. The defendant was also negligent in that the automobile was 
in the exclusive custody, possession and control of the defendant at the 
time of the aforementioned accident and the said accident was such as 
would not have happened except for the negligence of the said defendant. 
7. That as a result of the said negligent acts of the defendant, 


the plaintiff, Cotter M. Mathews suffered serious and severe injuries. 
Said injuries consisted of a compound fracture of the distal third of the 
right tibia and fibula. The plaintiff suffered and still suffers great 
pain of body and mind and serious mental shock; he has been advised 
by his physician and has reason to believe that his injuries will be 
permanent; he was hospitalized for over a month and will require 
further medical treatment. The plaintiff, Cotter M. Mathews was com- 


| 
pelled to and did expend and incur liability for divers sums of money 


for the professional and medical care necessitated by the injuries sus- 
tained as a result of the negligent acts of the defendant. That the 
plaintiff Cotter M. Mathews for a long period of time was unable to 
pursue his normal and usual gainful employment thereby sustaining a 
substantial loss of income,and will in the future suffer loss of income. 
WHEREFORE, the premises considered, the plaintiff Cotter M. 
Mathews prays for judgment against the defendant in the sum of Fifty 
Thousand Dollars ($50,000.00) plus costs. | 


/s/ Curtis P. Mitchell 
Attorney for Plaintiff 
* * * 


Plaintiff demands trial by 
Jury of all issues herein 
presented. 


/s/ Curtis P. Mitchell 


[ Filed July. 24, 1958] 
ANSWER TO COMPLAINT 


Comes now the defendant, Stanley A. Lindsay, by and through 
his attorney, Cornelius H. Doherty, and for answer to the complaint 
filed herein avers as follows: 

1. The defendant admits that a motor vehicle owned and oper- 
ated by him was in collision with the body of the plaintiff, but denies 
each and every other allegation contained in the said complaint and 
denies that the plaintiff was in any way injured or damaged by reason 
of any negligence of the defendant. 

2. The defendant avers that the injury and damage of the plain- 
tiff, if any, was caused by his failure to exercise reasonable care for 
his own safety and that it was his negligence which was the sole or 
contributing cause of any injury or damage sustained. 

The premises considered, the defendant prays that the said com- 
plaint be dismissed with costs. 


/s/ Cornelius H. Doherty 
* * * 


Attorney for Defendant 
[ Certificate of Mailing] 


[ Filed Feb. 13, 1959] 
PRETRIAL PROCEEDINGS 


This is an action for damages on account of personal injuries. 
P contends that while he was a pedestrian on Constitution Avenue 
near its intersection with NJ Ave., he was collided with by an automobile 
operated by D and sustained physical injuries. Because the D claims of 
contributory negligence P relies on the last clear chance doctrine. 

The specific acts of negligence relied on, the injuries allegedly 
sustained and the special expenses claimed are set forth in the P pre- 
trial statement and made a part hereof. 

D admits operation of automobile in question and admits 
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occurrence of collision with P. He denies negligence on his part and 
asserts that the accident was caused by the sole negligence of /P or in 
the alternative by his contributory negligence as set forth in his pre- 
trial statement also made a part hereof. | 
D stipulates that hospital records, x-ray plates, and traffic 
regulations may be received in evidence without formal proof subject 
to any other proper objection. | 
P agrees that D may have a physical examination of the P pro- 
vided it does not delay the trial. 
P may submit an amended list of special damages covering those 
damages which are incurred after the submission of the pretrial state- 
ment of P. P is still under treatment and his counsel suggests although 
there has been no measurements made up to this time there ig a pos- 
sibility he may have a permanent shortening of his leg, under the cir- 
cumstances Counsel for D agrees that he may not be precluded from 
making a showing of this kind at the trial, if the facts justify it. 


/s/ David A. Pine 
Pretrial Judge 


/s/ Curtis P. Mitchell 
/s/ C. Doherty 


[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 1 
The first question you must decide in this case is whether the 
defendant was negligent and if so whether this negligence caused the 


accident in this case. Generally, negligence is the doing of some act 
which a reasonably prudent person would not do, or the failure to do 
anything a reasonably prudent person would do, motivated by those con- 
siderations which ordinarily regulate human affairs. It is the failure to 
use ordinary care in the management and operation of one's property or 
person. | 

In this case, plaintiff contends that defendant was negligent in that 
the accident was caused by the conduct of Stanley A. Lindsay the 
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defendant owner and operator of the vehicle, in failing to comply with 
the traffic regulations of the District of Columbia that were intended 
to promote safety. 


Granted in Ct.'s language in modified form. 
(initialed) L.W. Y. 


[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 2 

You are instructed that it is not necessary for the plaintiff, 
COTTER M. MATHEWS, to have introduced evidence as to the monetary 
value of any pain, suffering or disability suffered by him, but it is only 
necessary that he should prove to you the nature and extent of such in- 
jury, pain, suffering, and disability, if any, and it is for you, the jury, 
using your own judgment, sense and experience to estimate the monetary 
value of such pain, suffering or disability. 


Given in Ct. 's language. 
(initialed) L.W. Y. 
[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 3 

You are instructed that a motorist following another vehicle must 
drive at a reasonable speed, keep back a reasonable distance and keep 
his vehicle under reasonable control so as to provide for emergency 
contingencies such as sudden stopping or turning; that he must maintain 
a proper lookout for the car in front as well as for other traffic whether 
it be vehicular or pedestrian, so that he can stop without a collision or 
can turn out and pass without endangering others. 


Given in modified form in Ct.'s language 
(initialed) L. W. Y. 


[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 4 
You are instructed that where parties to an accident advance con- 


flicting theories as to the manner in which the accident occured, the 
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truth may often be discovered by reference to the physical facts. Indeed, 
proof of physical facts may furnish important evidence as to the acts 
done by the parties and such proof may then alone overcome the testi- 
mony of witnesses. 
You are instructed, therefore, that if you believe from the evi- 
dence that the statements of any witness or witnesses who have testified 
are contrary to the physical facts, you should disregard their testimony 
insofar as it is contradicted by proven physical facts. 


Given in modified form in Ct. 's language. 
(initialed) L.W. Y. 


[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 5 

You are instructed that with regard to the defense of contributory 
negligence pleaded by the defendant, STANLEY A. LINDSAY, you should 
note the following: 

1. You are not to assume the existence of contributory negligence 
in the absence of evidence, merely from its being pleaded. | 

2. The defendant has the burden of proving such a defense by a 
preponderance of the evidence. | 

3. The degree of negligence which must be established, must 
amount to an absence of ordinary care on the part of the plaintiff and in 
addition must contribute in some degree as a proximate cause of the 
plaintiff's injury. 

4. If it is just as probable that the plaintiff was free from negli- 
gence, or even if he was negligent, that his negligence did not|contribute 
as a proximate cause of the injury, then the defense of contributory 


negligence has not been established. 


Given substantially in Ct.'s language in modified form. 
(initialed) L.W. Y. 


PLAINTIFF'S INSTRUCTION No. 6 
You are instructed that plaintiff, COTTER M. MATHEWS, does 


[Filed April 13, 1959] | 
| 
| 
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not have to prove his case to a moral certainty or beyond a reasonable 
doubt. This rule applies to criminal cases only. This is a civil case 
as distinguished from a criminal case, and a mere preponderance of 
the evidence is all that is needed for you to find a verdict in favor of 
the plaintiff. By the term "preponderance" is meant the greater weight 
of evidence, or that evidence which to you has the more convincing 
force and effect. If the probability of truth favors a party, he has 
carried his burden of proof. 

So while the burden of proof in this case is upon the plaintiff to 
sustain the allegations of his complaint by a preponderance of the evi- 
dence, it is not required that the plaintiff produce proof which con- 
vinces you beyond a doubt, or beyond a reasonable doubt, as this 
degree of proof is rarely available. 


Preponderance of Evidence Rule given. 
(initialed) L.W. Y. 


[ Filed April 13, 1959] 


PLAINTIFF'S INSTRUCTION NO. 7 

If you find that the plaintiff, Cotter M. Mathews is entitled to 
recover against the defendant, you may award him such damages, as 
in your opinion will compensate him for the pecuniary damage as 
proved to have been sustained by him and proximately caused him by 
the wrong complained of. And, in determining the amount of such 
damages, you may consider the physical and mental pain suffered, if 
any, the nature, extent and severity of his injury or injuries, if any, 
the extent, degree and character of suffering, mental or physical, if 
any, its duration and its severity, and medical expenses incurred or 
paid and the loss of earnings and value thereof, and the loss of earn- 
ing capacity, if any. 

You may also consider whether the injury, if any, was tempo- 
rary in its nature, or is permanent in character, and from all these 
elements, you will resolve what sum will fairly compensate the 
plaintiff for the injuries sustained. 

If you find that the plaintiff is entitled to recover, the measure 
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of this recovery is what is denominated compensatory damages, that 
is, such sum as will fairly compensate him for the injuries he has 
sustained you must award the plaintiff a sum that will in your judgment 
put him as nearly as can be in the same position he would have been if 
the defendant's wrong had not injured him. All damages, future as well 
as past, must be taken into account of by you. 
The element entering into the plaintiff's damages and which you 
must compensate him for, are as follows: ! 
1. Such sum as will compensate him for the expenses he has 
incurred for medical care and treatment of his injuries. 
2. Such sum that you find he will reasonably be required to 
expend in the future for medical care and treatment of the injuries. 
3. The value of the time that the plaintiff lost from his ;employ- 
ment during the period that he was disabled by the injury. | 
4. Such reasonable sum as you may award the plaintiff for the 
physical injury itself, including: physical disfigurement, scarring, 
bone displacement, whether permanent or temporary in nature; if you 
should so find any of these things. 
5. Such reasonable sum as you may award for the permanent 
character of the plaintiff's injuries sustained in this collision! including: 
any limitation to or impairment or loss of motion of the normal use of 


any bodily function. 


6. Such reasonable sum as you may award the plaintiff for any 


pain suffered and to be necessarily suffered in the future from the 
injury. | 
The first two of these elements are the subject of direct proof 
and are to be determined by you on the evidence that you have before 
you. The third, fourth and fifth elements are from necessity left to 
your sound discretion. There is no measure by which damage of this 
character can be catalogued and valued; you must rely upon your 
sense of reason. You must place a monetary value of dollars and 
cents upon the physical and mental nature of disability suffered, the 
pain and suffering, both in the past and in the future. You must be 
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guided by the principles first mentioned to you that it is your duty to 
award to the plaintiff a total sum of money that will in your judgment 
will fully and fairly compensate him for all of the losses and injuries 
that you find that he has suffered and will sustain as a result of the 
injury. 
Given in Ct. 's language. 
(initialed) L.W. Y.- 


[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 8 

You are also instructed that at the time and place of the collision 
in question, the traffic rules and regulations of the District of Colum- 
bia provided that: "An operator shall, when operating a vehicle, give 
his full time and attention to the operation of the same". 

Therefore, if you find that the defendant, Stanley A. Lindsay, 
failed to give his full time and attention to the operation of his auto- 
mobile, and that this failure resulted in the collision in question, then 


you must find for the plaintiff in this case. 
Given in connection with other regulations in modified form. 
(initialed) L.W. Y. 


[Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 9 
You are instructed that ordinary care is that care which persons 


of ordinary prudence exercise in the management of their own affairs 
in order to avoid injuries to themselves or to others. Inasmuch as the 
amount of caution used by the ordinarily prudent person varies in 
direct proportion to the danger known to ve involved in his undertaking, 
it follows that in the exercise of ordinary care, the amount of caution 
required will vary in accordance with the nature of the act and the 


surrounding circumstances. 
Given substantially in modified form. 
(initialed) L. W. Y. 


[ Filed April 13, 1959] | 
PLAINTIFF'S INSTRUCTION NO. 10 | 

You are instructed further that under the District of Columbia 
Traffic Regulations, Section 22 (c) in force in the District of Columbia 
at the time of the collision in question provides that: 


"The driver of every vehicle shall, consistent with the réquire- 
ments of 22(a), drive at an appropriate reduced speed when special 
hazards exist with respect to pedestrians or other traffic or by reason 
of weather or highway conditions". | 

If you find as a fact from the evidence herein that there were 
special hazards existing with respect to pedestrians, other traffic, or 
by reason of weather or highway conditions on the date and at the time 
and occasion of the collision, and you further find that the defendant 
Stanley A. Lindsay failed to operate his automobile at an appropriate 
reduced speed under these circumstances, then you must find that the 
collision resulted from the defendant Stanley A. Lindsay's negligence 


and your verdict must therefore be for the plaintiff. 
Given in connection with other traffic regulations in modified form. 
(initialed) L.W. Y. 


[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 11 


You are instructed that Sections 53 and 54 of the Traffic regula- 
| 


tions provide as follows: 
Sec. 53: "Every pedestrian crossing a roadway at any point other 
than within a marked crosswalk or within an unmarked crosswalk at an 
intersection shall yield the right-of-way to all vehicles upon the road- 
way." | 
Sec. 54: "Not withstanding the foregoing provisions of this 
Article every driver of a vehicle shall exercise due care to avoid 
colliding with any pedestrian upon any roadway and shall give) warning 
by sounding the horn when necessary and shall exercise proper pre- 
caution upon observing any child or any confused or incapacitated per- 


son upon a roadway." 
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Therefore, if upon consideration of evidence in this case, you find 
that the plaintiff was not crossing the roadway within a marked or un- 
marked crosswalk at an intersection in violation of Section 53, but that 
notwithstanding this, the defendant failed to exercise due care to avoid 
colliding with the plaintiff and did not give warning by sounding his horn, 
if same were necessary and the collision involved herein resulted and 
the plaintiff sustained the injuries of which he complained, then the 
verdict must be for the plaintiff. 


Given in connection with other regulations in modified form. 
(initialed) L.W. Y. 


[ Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 12 

If under these instructions you find from a preponderance of the 
evidence that the plaintiff, Cotter M. Mathews, was negligent in the man- 
ner in which he crossed the street or was negligent in standing in the 
street you must then pass to a consideration of what is known in the law 
as the doctrine of "last clear chance". Under this doctrine, the plain- 
tiff's contributory: negligence, if you should so find, would not bar him 
from recovery against the defendant, if, upon consideration of the evi- 
dence you should find the following additional facts: 

1. That the plaintiff was in a position of danger. 

2. That the plaintiff was oblivious to danger or unable to extricate 
himself from his position of danger. 

3. That the:defendant was aware, or by the exercise of reasonable 
care should have been aware, of plaintiff's danger and obliviousness or 
inability to extricate himself from danger. 

4. That the defendant with the means available to him was able, 
by the exercise of reasonable care, to avoid striking the plaintiff after 


he became aware, or should have become aware, of his danger and 
obliviousness or inability to extricate himself from danger and failed 
to do so. 


In short, even if you find that the plaintiff was negligent, he can 
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recover against the defendant if from the evidence the four additional 


findings above stated are made by you. In this event your verdict will 
be for the plaintiff and it will then be your duty to decide what amount 
of damage he shall be awarded. | 
Given in Ct. 's language in modified form. 
(initialed) L, W. Y. 
[Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 13 
You are instructed that it is the law in the District of Columbia 


that if the operator of a motor vehicle violates a Traffic Regulation or 
Regulations that are intended to promote safety and an accident results, 
the person so violating the regulation or regulations was negligent. 
Under the law this negligence is the legal cause of the accident and 
constitutes the proximate cause of any losses and injuries regulting 
from the accident. 
You are instructed that under the District of Columbia traffic 
regulations that were in force at the time and place of the accident the 


specified and lawful maximum rate of speed was 25 miles per hour. 
You are instructed that in addition to the foregoing regulations, 

Section 22a of the Traffic and Motor Vehicles Regulations for the Dis- 

trict of Columbia provides as follows: | 


"No person shall drive a vehicle on a street or highway at a 
speed greater than is reasonable and prudent under the conditions and 
having regard to the actual and potential hazards then existing. In 
every event speed shall be so controlled as may be necessary to avoid 
colliding with any person, vehicle, or other conveyance on or: entering 
the street or highway in pene with legal requirements and the 
duty of all persons to use due care.’ 

Therefore, if you find from a preponderance of the evidence that 
at the time and place of the accident the defendant was operating his 
automobile at a rate of speed in excess of 25 miles per hour ‘and that 
the accident involved herein resulted, your verdict must be for the 
plaintiff. | 
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However, if you find that the defendant was operating his automobile 
at a speed less than 25 miles per hour at the time and place of the acci- 
dent, but that the speed was greater than was reasonable and prudent 
under the conditions, | with regard to the then existing actual or 
potential hazards then your verdict, if you should so find will be for the 
plaintiff. 

Given in connection with other regulations in modified form. 

(initialed) L. W. Y. 


[Filed April 13, 1959] 
PLAINTIFF'S INSTRUCTION NO. 14 
In connection with the doctrine of sudden emergency, you are in- 
structed that where the operator of a motor vehicle himself creates the 


emergency, or brings about the perilous situation through his own negli- 
gence, he cannot avoid liability on the ground that his acts were done in 


an emergency. Therefore, in this case, if you believe from a prepon- 
derance of the evidence that the defendant Lindsay, in operating his auto- 
mobile, immediately prior to the accident involved, created an emergency 
or brought about a perilous situation through his own negligence, then 
the doctrine does not apply and cannot be relied upon by the defendant. 

Furthermore, in connection with the doctrine of sudden emergency, 
you are instructed that if you believe from a preponderance of the evi- 
dence, that the defendant Lindsay had ample time and space to avoid the 
accident that occurred, then the doctrine does not apply and cannot be 
relied upon by him. 

Granted in modified form in Court's language. 

(initialed) L.W.Y. 


[ Filed April 13, 1959] 
DEFENDANT'S INSTRUCTION NO. 1 
The jury is instructed that no presumption of negligence arises 
from the mere happening of the accident in this case. On the contrary, 
the presumption is that reasonable care was exercised by the defendant. 
The burden of proof is upon the plaintiff to prove by a preponderance of 
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the evidence that the defendant was guilty of negligence and that such 
negligence was the proximate cause of the accident, and unless you find 
that the plaintiff has sustained this burden of proof, then your verdict 
must be for the defendant. 


Granted. 
(initialed)L. W. Y. 


[ Filed April 13, 1959] 
DEFENDANT'S INSTRUCTION NO. 2 
The jury is instructed that negligence is the doing of some act 


which a reasonably prudent person would not do, or the failure to do some- 
thing which a reasonably prudent person would do actuated by those con- 
siderations which ordinarily regulate the conduct of human affairs. It is 
the failure to use ordinary care in the management of one's property or 
person. , | 


Granted. 
(initialed) L.W. Y. 


[ Filed April 13, 1959] 
DEFENDANT'S INSTRUCTION NO. 3 | 


The jury is instructed that the Traffic and Motor Vehicle Regula- 


tions for the District of Columbia require that every pedestrian crossing 


a roadway at any point other than within a marked cross-walk, or within 
an unmarked cross-walk at an intersection, shall yield the right-of-way 
to all vehicles upon the roadway, and if you find from the evidence that 
the plaintiff was crossing Constitution Avenue at a point other than within 
a marked cross-walk or within an un-marked cross-walk at 45 inter- 
section and failed to yield the right-of-way to the motor vehicle operated 
by the defendant and that such failure caused or contributed to cause the 
accident complained of, then your verdict should be for the defendant. 


Given in connection with charge on other regulations. 
(initialed) L. W. Y. 


[ Filed April 13, 1959] | 
DEFENDANT'S INSTRUCTION NO. 4 ! 
The jury is instructed that the Traffic and Motor Vehicle Regula- 
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tions for the District of Columbia directs that no pedestrian shall cross 
a roadway at any place other than by a route at right angles to the curb 
or by the shortest route to the opposite curb, except ina cross-walk, 
and if you find from the evidence that the plaintiff was crossing Consti- 
tution Avenue at an angle, not at a cross-walk, and that his failure to 
comply with this Regulation caused or contributed in any way to cause 
the accident complained of, then your verdict should be for the defend- 


ant. 
Given in connection with charge on other regulations. 


(initialed) L.W. Y. 


[ Filed April 13, 1959] 
DEFENDANT'S INSTRUCTION NO. 5 
The jury is instructed that if you believe from the evidence that 
any witness has testified falsely as to any material matter about which 


he could not reasonably be mistaken, you may disregard all or any part 


of the testimony of such witness. 


Granted. (initialed) L.W.Y. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Wednesday, April 8, 1959 

The above-entitled case came on for trial in the United States 
District Court for the District of Columbia at ten o'clock in the fore- 
noon on Wednesday, April 8, 1959. 

BEFORE: 

HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 
States District Court for the District of Columbia and the jury then and 
there selected, empanelled and sworn, there being the following 

APPEARANCES: 


* * 
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DAVID KESSLER 
was called as a witness by the Plaintiff, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 


follows: 
* * * 


DIRECT EXAMINATION 
BY MR. MITCHELL: | 
Q. Would you kindly state your name to the Court. A. David 


Kessler. | 
Q. And you are employed with the District of Columbia, sir? 

A, That is correct. | 
Q. And in what capacity? A. Iam an engineer and draftsman 

assigned to the Records and Information Office with the Highway Depart- 


ment. 
Q. And with respect to that, sir, did you receive a subpoena duces 
tecum to produce the counter map relating to the District of Columbia 
between Constitution Avenue, between First Street and New J ersey Ave- 
nue, Northwest, sir? A. Yes, sir. | 
Q. And that -- do you have that with you, sir? A. Yes, sir. 
Q. Now, is that the official counter map of the District of Colum - 
bia, sir? A. It is. | 


* * * * * 


Q. Now, Mr. Kessler, can you tell us what the street width is of 
Constitution Avenue, sir, at the points indicated? A. 75 feet, 
Q. Can you tell us, sir, whether there is any gradation of the 
street of Constitution Avenue between First Street, sir, and New Jersey 
Avenue? A, You mean the rate of grade? 
Q. Yes, sir. A. There is a grade there. 


Q. Will you tell us what that is, sir? A. 5.85 percent.) 
* * * * * 


Q. Mr. Kessler, I show you this drawing, sir, and ask you, sir, 
did you make that drawing? A. Yes, sir, I did. | 
Q. And is this drawing to scale, sir? A. Yes, sir. 
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Q. What is the scale? A. One inch equals ten feet. 
* * * * * 

MR. MITCHELL: All right. Now, may this, then, if your Honor 
please, be introduced or received? 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 2 received. 

THE COURT: Any objection, Mr. Doherty? 

MR. DOHERTY: No, sir. 

THE COURT: Received. 


[ Drawing was marked Plaintiff's Ex- 
hibit No. 2 and received in evidence.] 


* * * * * 


BY MR. MITCHELL: 

Q. Mr. Kessler, would you kindly step to this drawing, sir? 

[The witness approached the board.] 

Q. Now, Mr. Kessler, you testified, sir, that the gradation there 
is 5.85? A. Yes. 

* * * * * 

Q. * * * Now, that 5.85 gradation, sir, would you interpret that 
in terms of feet? | What does that mean? A. That means the roadway 
falls. 

THE COURT: Now, will you face this way, please. 

THE WITNESS: This rate, 5.85 feet per 100 feet, in other words, 
within every 100 foot, 100 feet going this way, this falls 5.85 feet this 
way. 

BY MR. MITCHELL: 

Q. And going east, that means it would be upward by the same -- 
A. It is up -- 

Q. Now, Mr. Kessler, would you indicate on there, sir, and extend 
the curbline of the roadway and the curbline extended of New Jersey 
Avenue on the north? 

[ Witness indicated on board.] 

Q. And then of that roadway, sir? A. This one? 

Q. Yes, sir. 

[ Witness indicated on board. ] 
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Q. Now, did you bring that all the way down to the curb, 


Kessler? 

[ Witness indicated on board. ] 

Q. Now, Mr. Kessler, can you tell us, sir, the distance from that 
curb line extended to the curb line extended there on the west side of 
New Jersey Avenue? A. 163 feet. | 

Q. Now, sir, would you compare that with the measurements on 
the official plat that you have indicated? A. That is correct, plus or 
minus a foot. | 

Q. Now, sir, would you tell us the distance, sir, and I think you 
will have to unroll this drawing -- now, would you tell us the distance, 
sir, from this curb line extended, sir, to the curb line, to the west curb 


line of First Street? 
* * * * * 

A. You want it from this point to this point or to this paint? 

Q. I will want it to both. First to this point. A. 462 feet. 

Q. Would you kindly indicate that, sir? 

[ Witness indicated on board. ] 

Q. Now, sir, would you give us the measurement from the point 
of the roadway the curb line extended to the curb line axienaee on the 
east side of First? A. From here to here? 

Q. Yes, sir. 

[ Witness indicated on board. ] 

Q. That is 406 feet? A. Yes, sir. 

Q. Now, Mr. Kessler, would you give us the measurements, sir, 
between the curb line extended of this roadway, sir, to the curb line 
extended of New Jersey Avenue ? | 

THE COURT: You had better specify. You mean the westerly 

curb line? 

BY MR. MITCHELL: | 

Q. The westerly curb line of New Jersey Avenue extended. 
A. This point to this point? 

Q. Yes, sir. A. From here to here? 
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Q. Well, just put your figure in here and we will know that. 


A. You want it from here to there or from here to here? 

Q. From here to here. 

[The witness indicated on the board.] 

Q. That is 71 feet, sir? A. 171 feet. 

Q. 171 feet, sir? A. Yes, sir. 

Q. Now, would you -- the distance from the east curb line, sir, 
of First Street onthe north side to the curb line extended on the west 
side of New Jersey Avenue, sir, that distance? A. You want it in the 
center of the roadway or from here to there? It makes a difference. 

Q. To the center of the roadway, sir. 

[ Witness indicated on the board.] 

Q. Now, would you indicate on there, sir, the street width? 

A. 173 feet. 

Q. All right. Would you write that? A. It is right there. 

Q. Oh, Iam so sorry. Now, I don't know whether the ladies and 
gentlemen can see it, but Mr. Kessler, would you indicate, sir, the width 
of the street, that is, from the center line, sir, north to the curb line 
there, of Constitution Avenue? A. This is a medium strip made out of 
concrete and it is not centered. From the north curb of Constitution to 
this center island line which is a traffic lane it is 32 feet. 

Q. That is 32 feet and how far, sir, from that island line to the 
north curb line of Constitution Avenue on the south? A. From the 
center line to the south curb line of Constitution Avenue is 41 feet. 

Q. 41 feet. Now, incidentally, Mr. Kessler, what is the composi- 
tion of that roadway? A. You mean the type of material? 

Q. Yes, sir. A. It is asphalt. 

Q. Do you know the color? A. Black, I imagine. I am not sure. 

* * * * * 
JOHN W. GARNER 
was called as a witness by the Plaintiff, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
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DIRECT EXAMINATION 
BY MR. MITCHELL: 
Q. Would you kindly state your name to the Court? A._ 
Garner. | 
Q. And you are employed by the District of Columbia, sir? 
A. That is right, sir. 
@. And in what capacity? A. Engineering aid in street light sec- 
tion. | 
Q. Now, in that capacity, sir, are you familiar with the official 
counter maps of the District of Columbia indicating the aria of the 
street lights? A. Yes, Iam. 
Q. Now, sir, pursuant to a subpoena, did you bring with you, sir, 
the counter map indicating the lighting on Constitution Avenue| between 
New Jersey Avenue and First Street, Northwest? A. Yes, I did. 
Q. And you have that with you, sir? A. Yes, sir. 
THE COURT: Can't he point out the lights on this map to simplify 
it? | ‘ 
MR. MITCHELL: Yes, sir, that is what we propose to do. I mean, 
we can shortcut this if you have no objection. | 
MR. DOHERTY: I have no objection. 
MR. MITCHELL: Then may we do this, Your Honor. 
THE COURT: Just step down, and from your official map describe 
the lighting situation as it was on that date. | 
MR. MITCHELL: Yes, sir. 
[The witness approached the Board. ] 
THE COURT: On the map that is on the board. 
BY MR. MITCHELL: | 
Q. The counter map that you brought, Mr. Garner, that! depicts 
that area and the lighting as of December the 19th, 1957? A.) That is 
right. 
Q. All right. Now, would you then, in accordance with His Honor's 
direction, sir, indicate the location of the street lighting, street lights ? 
[The witness indicated on the board.] | 
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Q. We will want you to do that to scale. This map, Mr. Garner, 
is drawn where one inch equals ten feet, sir. So, as nearly and as 
accurately as you can, please do it. 

[ The witness indicated on the board. ] 

Q. And as you put them in, Mr. Garner, will you indicate the 
distance between the lights, sir? A. On this side of the street it is 152 
feet from the corner light and the next one down. 

Q. All right! As you go along, if you will, put the lights in and 
indicate the distance. 

THE COURT: You have got 15 marked there. You had better make 
it 152 feet. 

THE WITNESS: The next one is 53 feet on the opposite side of the 
street. 

BY MR. MITCHELL: 

Q. That is the center line of the street there. A. Well, I am talk- 
ing about between this one here and the one on the opposite side. 

Q. Very well, sir. 

A. The next one is 100 feet, again, to the opposite side. The next 
one is 55 to the opposite side. The next one is 80 to the opposite side. 
40 feet to the one on this side at the intersection. 

Q. Now, Mr. Garner, would you give us the -- incidentally, Mr. 
Garner, is there any street lights over in this area? 

MR. DOHERTY: When you say "this area" -- 

MR. MITCHELL: For the benefit -- I am talking about the south 
side of Constitution Avenue just immediately adjacent to New Jersey 
Avenue extended. 

THE COURT: Speak up, will you please. 

THE WITNESS: 53 feet from the one on the opposite side. 

BY MR. MITCHELL: 
Q. Now, Mr. Garner, will you indicate the distance between the 


lights on the same side of the street respectively? First, the north side 
and then the south side. 
[The witness indicated on the board.] 
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Q. Now, Mr. Garner, are you familiar, sir, or do you have data 
with respect to the type of lights that are installed in the area depicted 
here on Constitution Avenue, Northwest, sir? A. Yes, sir, they are 
upright standards, yellow standards with twin lamps on top. That is a 
complete glass globe. i 
Q. Isee, sir. And what is the lumen power? A. Eachione is 
6,000. They are between 6,000 -- and 6,000 lumen is a 600 candle power 
lamp. | 
Q. So, does that mean, sir, that each one of those lamps or each 
one of those posts is reflecting 12,000 lumens? A. That is right. 
Q. Now, Mr. Garner, could you tell us what the number -- the 
D.C. specification -- what the number of the type of post is? A. No. 20. 
Q. No. 20? i 
MR. MITCHELL: If it please the Court, if this may be marked, 
please. 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 3 marked for 
identification. | 


[ Plat was marked Plaintiff's Exhibit 
No. 3 for identification.] | 


BY MR. MITCHELL: | 


Q. Mr. Witness, I now hand to you, sir, this drawing and ask you, 


sir, if you can tell us what that is. 
* * * * * | 
THE WITNESS: This is what we call a family of posts drawing, 
showing the different types of light standards used throughout the District. 
BY MR, MITCHELL: 
Q. And that drawing that you have, sir, is that an official duplica- 
tion of the types of standards that are engaged in the District of 
Columbia? A. Yes, sir. 
Q. And amongst the lamps that are indicated there, sir, is the 
lamp No. 20 which you have testified to depicted thereon? A. Yes, it is. 
It is the twin one right here. | 
Q. And that is the twin type of light that existed on December the 
19th, 1957, on Constitution Avenue between New Jersey Avenue and First 
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Street, Northwest? A. That is right. 
MR. MITCHELL: May I offer this at this time, if Your Honor 
please? 


* * * 


[ Plaintiff's Exhibit No. 3 was received 
in evidence. ] 


* * * * 
BY MR. MITCHELL: 

Q. Now, Mr. Garner, are you able to tell us, sir, and do you have 
the records pertaining to the time that the lights go on in the District of 
Columbia and the time that the lights go off in the District of Columbia? 
A. Yes, sir. It is laying right there on the plat. 

Q. And do you have the records, sir, which indicate the time that 
the lights went on in the District of Columbia and the time that the lights 
went off in the District of Columbia as pertains to the area depicted on 
this drawing which is Constitution Avenue between First Street and New 
Jersey Avenue? 

THE COURT: Why don't you ask another question and specify the 
date, Mr. Mitchell? 

MR. MITCHELL: December the 19th, 1957. 

THE COURT: All right. 

THE WITNESS: You want the time they started off? 

BY MR. MITCHELL: 

Q. Yes, sir. A. 6:52 a.m. That, sir, is the time they start to 
extinguish. 

Q. At 6:52 a.m. they start? 

THE COURT: No, he said they start to extinguish. 

MR. MITCHELL: Yes. 

BY MR. MITCHELL: 

Q. And when is the completion of the extinguishing of the lights 
period, sir? A. It takes approximately 40 minutes for all of them to 
go out. 

Q. And that is with respect to the lights in the District of Colum- 


bia? A. That is the whole District, yes, sir. 
* * * * 
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ALVIN J. BRECKENRIDGE 
was called as a witness by the Plaintiff, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. MITCHELL: 

Q. Would you kindly state your name to the Court, sir? A. Alvin 
J. Breckenridge. | 
Q. And, Mr. Breckenridge, are you employed by the District of 
Columbia, sir? A. Iam. | 
Q. And in what capacity do you serve? A. Supervisor of mainte- 

nance, installation of all signalized intersections of Washington, D.C. 
Q. And in that regard, sir, did you bring as requested by subpoena 


duces tecum records pertaining to the signal light, traffic light installa- 
tions at First Street, Northwest and Constitution Avenue and New Jersey 
Avenue and Constitution, where it intersects? A. I have. | 

Q. Now, Mr. Witness, I would like to show you what has been ad- 
mitted as Plaintiff's No. 2, which is this drawing that you see on this 
board. Do you have, sir, with you, the records pertaining to the location 
of those signal devices, sir? Do you have with you records which per- 
tain to the location of those signal devices? A. At what intersection? 

Q. At the intersection just indicated, First Street and New Jersey 
Avenue and Constitution Avenue? A. Ido. 


Q. Would you then, sir, by use of those records, be able to place 


upon this drawing here the location of these devices? A. I can. 

Q. All right, sir. Will you kindly step to the board and do so. 

[The witness approached the board.] | 

Q. Now, Mr. Breckenridge, as you are locating those devices, the 
location of these devices, sir, as you propose to put them in that draw- 
ing, will be the location of them as they were on December the 19th, 
1957? A. They are. | 

Q. All right, sir. Will you continue. 

[ Witness indicated on the board.] 
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Q. Now, Mr. Breckenridge, with respect to the lights, sir, 


located on the -- the light controlling the traffic at New Jersey Avenue 
and Constitution Avenue flowing west, would you describe, sir, and 
relate to us the timing of that light? While you are doing that, would 
you also indicate, Mr. Breckenridge, in which direction the light points, 
or is observable? A. This date was December? 

Q. 19, 1957, sir. A. As of December 19, 1957, going westbound 

there is a 4-light traffic signal. Going westbound we have for a 
time period of 51 seconds green, that is full green, with a right turn 
arrow indication, with a 4-second amber overlapping the green for 4 
seconds giving a total of 55 seconds. You want me to continue? 

Q. Now, with respect to the other light on the other side, give us 
that. A. Eastbound? 

Q. Isn't there one that controls -- yes, eastbound. A. Traffic 
light going eastbound on Constitution Avenue at New Jersey has a full 
green indication with the amber and a red. The green on Constitution 
Avenue eastbound is on for a total of 51 seconds with a 4-second amber 
overlapping the green an additional 4 seconds, giving a total of 55 seconds. 

Q. Now, isithere a light, sir, also located on the other side of Con- 
stitution Avenue as bisected by New Jersey Avenue, sir, on the south 
side? A. There is a traffic signal located on the south side controlling 
New Jersey Avenue traffic going approximately southbound direction -- 
you want the green period on that? 

Q. Yes, sir, the sequence period. 

* * * * * 

A. The traffic signal on the southeast corner of First and Consti- 
tution Avenue, Northwest, in the eastbound direction, we have a green, 
full green indication, an amber and a red indication. This same signal 
has a total of 40 second green with an additional 5-second amber over- 
lapping the green, giving you a total of 45 seconds. 

* * * * * 

A. The instant that the green that is a full green indication for 
westbound Constitution Avenue at New Jersey, the green on the southeast 
corner at First and Constitution Avenue, Northwest, appears 14 seconds 
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later. | 
Q. Now, may I understand this, Mr. Breckenridge: When the 

light indicated there at New Jersey Avenue and Constitution Avenue on 
the north side, on the northwest corner there, when that turns, the 
moment that turns green is the condition of the light at First Street 
controlling eastbound traffic then red, on the southeast corner? A, The 
instant that this full green for westbound Constitution Avenue becomes 
green the traffic signal on the southeast corner of First and Constitution 
Avenue the same instant is red. | 
Q. And that remains red for how many seconds after the light at 
the northwest corner, sir, has turned green? A. The traffic signal on 
the southeast corner of First and Constitution Avenue remains red for 
14 seconds after the very beginning of the green indication for west- 
bound Constitution Avenue at New Jersey. 
Q. Now, in relation, sir, as between the light on the notthwest 
corner of Constitution Avenue at New Jersey and the light at the north- 
east corner of Constitution at First Street, controlling -- that light con- 


trolling northbound traffic, what is the relationship, the time interval 
and the light condition as respect to -- A. The very instant 

Q. Assuming that light green. A. At the very instant that the 
traffic signal for westbound on Constitution at New Jersey, that this 


comes green, the traffic signal on the northeast corner at First and 
| 


Constitution Avenue, according to the records, is red. 
Q. And how long does that light remain red -- well, I guess we 
can ask you. 14 seconds later it turns? A. Correct. 
Q. Do I understand you, Mr. Breckenridge, to say that the light at 
the northeast corner of First Street, Northwest, controlling northbound 
traffic is red at the time, the instant this light at the northeast--north- 
west corner of New Jersey Avenue and Constitution Avenue turns green 
this light is red controlling northbound traffic? A, There is a question 
on that. The instant that this green for westbound Gonettiuey Avenue 
at New Jersey Avenue becomes green? 
Q. Yes, sir. A. The northbound traffic signal on the wethenne 
corner has an indication of green. 
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Q. And thatiremains green for 14 seconds, is that correct? 
A. That is correct. ; 

Q. As it is related to the northwest corner light at New Jersey 
Avenue and Constitution? A. That is correct. 

THE COURT: I presume the reason for that 14 seconds is that it 
is contemplated that by the time 14 seconds elapses for the northbound 
traffic on First Street the westbound traffic will not have arrived at that? 

THE WITNESS: That is correct,Your Honor. That is coordination. 

BY MR. MITCHELL: 

Q. I think I neglected to ask you this one thing consistent with His 
Honor's inquiry there. Was there, -- you tell the Court and the jury, 
Mr. Breckenridge, what the total light sequence is controlling the traffic 
going east on Constitution Avenue at First? A. You want the cycle? 

Q. Yes, sir, if you will tell us what that cycle is. A. At the 
beginning of the cycle at First and Constitution Avenue, Northwest, Con- 
stitution Avenue has a green for westbound traffic, a green for eastbound 
traffic for a period of 40 seconds. The next interval there is a 5-second 
amber overlapping the green on both signals, giving a total of 45 seconds. 

* * * * * 
JAMES HAVENNER 
‘was called as a witness by the Plaintiff, and having been duly sworn by 
the Deputy Clerk, assumed the witness stand and testified as follows: 
* * * * * 
DIRECT EXAMINATION 
BY MR. MITCHELL: 

Q. Officer Havenner, you are a member of the Traffic Division? 

A. Yes, sir. 


Q. And your full name is Officer James Havenner? A. Correct, 


Q. And how long, sir, have you been a member of the Metropolitan 
Police Department? A. 13 years. 

Q. And how long, sir, have you been assigned to the Traffic Divi- 
sion? A. 11 years. 

Q. Were you so assigned on December the 19th, 1957? A. I was, 
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sir, yes, sir. 
* * * * * 

Q. Now, calling your attention, sir, to that date and the morning 
thereof, did you have occasion to see the plaintiff in this case, Mr. 
Mathews? A. I did, sir. | 

Q. And would you tell us the circumstances. of where you were 
and when you first saw him? A. On that morning I was on my way to 
work. Roll call started at 7:00 a.m. I proceeded and made a lefthand 
turn out of Delaware Avenue coming west on Constitution Avenue and 

when I approached within 100 feet I would say of New Jersey Ave- 
nue, I looked over and saw the gentleman there laying in the thiddle of 


Constitution Avenue. 
I immediately went over to give what assistance I could possibly 
give to him, told the operator of the vehicle to stay right there. I went 
one block down and called the box for the traffic car and the atbulance. 
Q. Now, about what time, Officer, did you say that was? A. That 
was between, I think, sir, 6:45 and 6:50 a.m. in the morning. | ; 
Q. Do you recall whether the street lights were off or on? A. The 
street lights were on, sir. 
Q. And what was the visibility at that time, sir? A. It was good. 
Q. Do you recall whether the automobiles had their — on? 
A. Yes, sir. | 
Q. Now, sir, as you say your -- when you first saw this plaintiff, 
Mr. Mathews, where was he? A. When I first saw Mr. Mathews he was 
laying in the center strip opposite the roadway that goes into the Capitol 
grounds in the center of Constitution Avenue. | 
Q. Now, did you at that time observe whether there was a line, a 
marked line running in the street or not? A. There is a white line, sir, 
that runs through Constitution Avenue. | 
Q. And in relation to that line, sir, where was he? A.| He was a 
little, I would say a foot to the left on the east side of Constitution Ave- 
nue of the line, sir. | 


* * * * 


A. I was proceeding east on Constitution Avenue. 
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Q. East or west? A. West on Constitution Avenue. And when I 
got within 100 feet of the roadway here that goes into the Capitol, I 
noticed the gentleman here laying just right along here, up even 
with the roadway that goes into the Capitol with his leg sort of ina T 
shape. One leg was about a foot over the curb on the eastbound traffic 


on Constitution Avenue. 
Q. You mean over the curb or over the line? A. Over the line, sir. 
Q. Now, did you see or observe anyone there with him at the time? 


A. I think his brother was there at the time he was struck. 

Q. Now, did you have occasion to see the man's leg? A. I did, sir. 

Q. And what, if anything, did you observe about that, sir? A. It 
was a compound fracture of the leg was protruding through the skin. 

Q. The bone was protruding through the skin? 

[ Witness nodded affirmatively. ] 

Q. Now, as you, sir, were proceeding -- incidentally, Officer 
Havenner, at the time, sir, that you were proceeding to where you finally 
arrived and the plaintiff was lying on the ground, was there traffic pre- 
ceding you? A. Yes, sir. 

Q. And what was the condition of that traffic, Officer? A. It was 
the ordinary morning rush hour traffic. It was medium traffic, cars 
moving east and west on Constitution Avenue. 

Q. Now when you arrived at New Jersey Avenue, sir, prior to your 
arriving there were you in a line, a line of traffic? A. I was in the left- 
hand lane, sir. 

Q. Now, do you recall after having turned out of Delaware Avenue 
into Constitution Avenue whether you had to -- whether the traffic was 
stopped or not at New Jersey Avenue? A. No, sir, it was not stopped. 

Q. It was continuing moving traffic at that time? A. Moving 
traffic, yes, sir. 

Q. Now, as you were proceeding, then, sir, and just immediately 
prior to arriving at the point where the plaintiff was lying on the ground, 
did you observe traffic going eastbound? A. Yes, sir. 

Q. In the course of that observation, Officer Havenner, did you 
observe whether any of that traffic was travelling at an excessive rate 
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of speed? A. No, sir, if it would I think I would have turned around 

and went after them. 

THE COURT: What was that answer? 

THE WITNESS: No, sir, I didn't see any fast traffic. 

BY MR.MITCHELL: 

Q. And you further said if you had you would have gone after them? 
A. Yes, sir. | 

Q. Now then, what did you do after arriving there and seeing the 
plaintiff in the condition that you have described with the bong protruding 
from the leg, what did you then do? A. I immediately left the scene 


where the gentleman was laying, went to First and Constitution -- First 
and -- well, Pennsylvania Avenue and First Street there is a call box 
located. I called the dispatcher who immediately responded with an 
ambulance and traffic car to the scene. And I went back to the scene 
and converted to two lanes of traffic around the gentleman's car that 
struck Mr. Mathews. | 
Q. Now, in respect to the automobile, sir, which you saw, did you 
ascertain whether that was the striking vehicle or not? A. Yes, sir. 
Q. Now, I will ask you if you will take a look at this gentleman 
seated next to Mr. Doherty. Do you recognize that man? A. Yes, sir, 
I do. 


*, LOR pe * * 


Md ah 


Q. Now, then, you saw him at the scene. A. Yes, sir. | 
Q. Was he in the car at the time that you saw him? A, No, sir, 
he was out of the car. | 
Q. Did you have a conversation with him, Officer Havenner ? 
A. Exactly, I think I told the gentleman to stay there and, immediate! -- 


until I got the ambulance and the scout car which was maybe three or 


four minutes. 
Q. Now, at the time, sir, that you observed the automobile there 
could you tell us in what position, approximately, the position of that 
automobile at the time you first saw him? A. He was in the lefthand 
lane west on Constitution Avenue. 
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MR. DOHERTY: Westwards? 

THE WITNESS: He was coming east, I beg your pardon, sir. 

THE COURT: He was coming which way? 

THE WITNESS: East. 

THE COURT: You were bringing your pointer west though. 

THE WITNESS: East on Constitution Avenue and his left wheel, I 
would say, was just about a foot over the center strip of Constitution 
Avenue. 

MR. DOHERTY: Now, if your Honor please, I hate to interrupt, 
but when he says "over," I don't know what he means by that. 

THE WITNESS: The left wheel was over the center line approxi- 
mately one foot. 

THE COURT: Now, the line that you point to is not a center line 
obviously. 

THE WITNESS: Well, I have been using it Your Honor, as the 
center line. I am sorry. 

THE COURT: You mean that line on the map or do you mean the 
actual center of the street? ; 

THE WITNESS: The center of the street, sir, the white line that 
runs the center of the street. 

BY MR. MITCHELL: 

Q. What you are talking about, what is represented here in red is 
what you refer to as the white line? A. The white line through Consti- 
tution Avenue. 

Q. Now -- 

THE COURT: You say the left hand wheel -- 

THE WITNESS: Yes, sir. 

THE COURT: -- of the car was what? 

THE WITNESS: Approximately one foot, sir, over the line. 

MR. MITCHELL: I didn't understand Your Honor. Did you say 
left rear? 

THE WITNESS: Front. 
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BY MR. MITCHELL: 
Q. Left front. Now, from the time, sir, that you pen ere until 
the other officers and the ambulance arrived that you mentioned, do you 
know whether the car was moved or not? A. No, sir, the, car was 
not moved, | 
Q. As far as you know it was not moved? A. AS far as I know. 
THE: COURT: Well, do you know whether it had been moved be- 
fore you got there from the time of the impact until you got there? 
THE WITNESS: No, sir. | 
THE COURT: You don't know that? | 
THE WITNESS: No, sir, I do not. | 
BY MR. MITCHELL: | 
Q. In relation to the automobile, how near was the plaintiff who 


was lying on the ground to that automobile? A. He was lying -- he was 
right beside the front bumper on the lefthand side of the car. ! 

Q. Now, then, there came a time, then, sir, that the ambulance 
came? A. Yes, sir. | 

Q. And did you remain there during the time? A. After the 
traffic car arrived, sir, I took off and went to roll call. 

Q. When the -- after the other officers arrived. A. ! Yes, sir, 
the two men in the A.I.U. car. ! 

Q. Do you know their names? A. Officer Williams and 
Vincennti of the A.I.U. of the Traffic Division. 

Q. Allright, sir. Incidentally, Officer Havenner, were the 
signal lights, that is, the traffic lights, operating? A. Yes, sir. 

* * ¥ * 

CROSS -EXAMINATION 
BY MR, DOHERTY: 
Q. Officer, while you are out here, I havea few questions I would 


like to ask. May I have the pointer. | 
Now, as I understand it, you came out of Delaware Avenue which is 
up here. A. Correct, sir. 
Q. Itis the next street up, is it not? A. It is one street up from 
New Jersey Avenue. | 
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And you made a left turn from Delaware? A. Yes, sir. 
And came west? A. Yes, sir. 
Down on Constitution Avenue? A. Yes, sir. 

Q. And when you came out of Delaware Avenue up here about how 
far would you say in feet it would be approximately? A. From 
Delaware to the roadway here on New J ersey? 

Q. UptoNewJersey. A. I would say about 300 feet. 

Q. And you came out and the traffic was moving east and west? 
A. East and west. 

50 Q. Inbothdirections? A. Yes, sir. 

Q. And it continued to move all the time as you were coming down 
within a hundred feet of where you saw the plaintiff? A. Yes, sir. 

THE COURT: Were there two lanes in each side of the road? 

A. Two lanes in both sides of the street. 

Q. Three lanes on the eastbound traffic? A. Yes, sir. 

THE COURT: Three on the east? 

THE WITNESS: Yes, sir. 

THE COURT: Then two on the west? 

THE WITNESS: During the rush hour it is three lanes east and 
west during the rush hour in the morning. Making three lanes of traffic. 

THE COURT: Three lanes going both ways? 

THE WITNESS: Yes, sir. 

THE COURT: At that time in the morning? 

THE WITNESS: Yes, sir. 

BY MR. DOHERTY: 
Q. And this was rush hour time? A. Yes, sir. 
Q. And you were following this traffic going west in a normal way 
51 and the other cars were travelling west also,is that correct? 
A. Yes, sir. 

Q. And you saw on your left as you were coming there all this 
other traffic coming east? A. Yes, sir. 

Q. Now, when did you first realize that the plaintiff was down there 


somewhere on the roadway? A. Well now, your moving traffic from 
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the traffic light at First and Constitution Avenue was moving east. Your 
traffic had come out of Delaware was moving west down Constitution 
Avenue. The traffic had got by the gentleman who was struck here, had 
proceeded on, moving the traffic which was behind me two lahes as 
ordinary, people would pull over to the curb which caused a little traffic 
tie-up at that time on both sides of the street. The east lane -- 

* : *. * * 

Q. Now, there were quite a few cars stopped behind Mr. Lindsay, 
had come toa stop. Had you noticed them coming to a stop,| whether 
they came to a sudden stop or what? A. Well, they stopped behind the 
car after the impact, yes, sir. | 

Q. Well, you didn't see them stopping yourself? They came to a 

stop before you saw them? A. You could see them as I came 
across the street, the ordinary lefthand lane of traffic was stopping. It 

| 


was backing up. 
Q. Isee, but the ones that were directly behind Mr. Lindsay had 


already came to a stop when you came -- A. Had come to a stop. 

Q. Had you noticed any cars going ahead of this car coming up as 
you came down, say, from New Jersey, were there other cars coming up 
through here going east? A. Going east on Constitution Avenue traffic 
was moving, yes, sir. | 

Q. Was it quite heavy? A. I didn't hear you, sir. 

Q. Was it quite heavy? A. It was -- well, I would Say normal 
rush hour traffic in the morning. That time of morning it is;medium 


traffic, sir. | 


* * * * 
REDIRECT EXAMINATION 

BY MR. MITCHELL: 

Q. Just this further question; with the leave of the Court, you 


may stand there and answer it. How were you travelling, sir? A. On 


my motorcycle, sir. | 
* 
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COTTER M. MATHEWS, 
the plaintiff, was called as a witness in his own behalf, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. MITCHELL: 

Q. Would you kindly state your name for the Court? A. Cotter 
M. Mathews. 

Q. And where do you live? A. 1723 Varnum Street, Northwest. 

Q. Howoldare you? A. 45. 

Q. Where are you employed? A. For the City Post Office at 
North Capitol and Massachusetts Avenue. 

Q. How long have you there been employed, sir? A. Ihave 
been employed there since April the 16th, 1946. 

* * * * 

Q. Now, calling your attention, sir, to the date of December the 
19th, 1957, did you proceed to your place of employment on that date? 
A. On December the 19th, 1957? 

Q. Yes, sir. A. I started to work but I never arrived at work 
that day. 

Q. Well, would you tell us what time you started, when you left 
home and the events that followed? A. I left home that morning about 
6:30 or 6;35, driving to work with my brother. 

65 Q. And who was that? What is your brother's name? <A. My 
brother is named Clifford, Clifford B. Mathews. 

* * * * 

Q. Did there come a time then, sir, that you parked on Constitu- 
tion Avenue? A. ThenI left there and went to Constitution Avenue be- 
tween New Jersey Avenue and First and parked the car on the south side 
of the street. 

Q. Now, what time was that or about what time was that, sir, if 
you recall? A. It was between 6:45 and 6:50 when I arrived on Con- 


stitution Avenue. 
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Q. Now, then, after having parked your car, sir, what 


did you do? 


A. Well, in parking my car, I started to pull into the curb which I 
could drive straight in but the curb on the south side of the street is very 
high. So I stopped the car about 10 foot back of the car in front of me -- 


THE COURT: This isn't material, is it? 
MR. MITCHELL: I didn't hear you. 


THE COURT: How he parked his car isn't material, is i 


MR. MITCHELL: I think it may be. 
THE WITNESS: Well, in order to -- 
MR. MITCHELL: I can tell Your Honor at the bench. 


THE COURT: Well, go ahead. I wanted to save time. 

THE WITNESS: The reason why I stopped the car was to let my 
brother out so that I could -- if I opened the door -- if I parked the car 
and opened the door he couldn't get out. That is why I had to stop and let 


him out first. 
BY MR. MITCHELL: 


Q. And why couldn't you open the door? A. Because the curbing 
on that side is high and the door will not open enough for a man to get out 
| 


on that side. 


Q. All right, sir. A. Then after parking the car I got out, locked 
the car and I started across the street at an angle to the north side. 
Q. Now, what was -- at the time that you started to cross the street, 


sir, what was the condition of the traffic to your left, that is, 


traffic that 


would be travelling east and what was the condition of traffic to your right, 


traffic which would be travelling west? A. At the time that 


I started to 


cross the street the traffic on my left, which was First Street, had com- 


pletely stopped. 
Q. Now -- A. The traffic -- 


Q. Would you -- A. The traffic at New Jersey Avenue was stopped 


too. 


Q. Now, would you, sir, kindly go to the board there to that drawing 
and indicate to the Court and the jury, sir, where, approximately, where 
it was that you parked and approximately where it was that you started to 
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to cross the street. 

[ The witness approached the board. ] 

A. I parked my car about three or four cars back from this inter- 
section here. Proceeded to cross the street at an angle -- 

MR. DOHERTY: If Your Honor please, for the record, could we 
have something said as to where that three or four cars back was from 
that driveway, so we will know? 

THE COURT: It may be considered the westerly line of the Capitol 
road. How would you describe that, the southwesterly road is the Capitol 
road, is it? 

MR. MITCHELL: Yes, sir, as far as I know there is no name there. 

THE COURT: It would be the westerly line of the Capitol road and 
it is three carlengths to the west of that? 

THE WITNESS: I was three carlengths. 

THE COURT: To the westerly line of the Capitol road? 

THE WITNESS: I was three carlengths back here, about three feet 
behind the car in front of me. 

BY MR. MITCHELL: 

Q. Yes, sir. A. My brother, he was able -- he was about five or 
six feet to my left. And a foot or so in front of me, as we started across 
the road -- I mean across the street, like that. When I -- as I approached 
the line which was a white line in the middle of the street, approximately 
the middle of the street, I should say, the traffic at New Jersey Avenue 
began to move. 

Q. Westwardly? A. Began to move westwardly. So I mentioned 
the fact that we should stop here on the white line and let the traffic by. 

As I said that I came to a complete stop on the white line and while 


standing there my brother, he was a little above me, over on the other -- 


the north side of the line. He was up here. Because he was walking a 


little in front of me. And while standing there, a car came from this 
direction. While we were standing there, traffic was moving here. 
Traffic at First Street had just started to move. 

And it was only two lanes of traffic down here moving. And while 
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I was standing there this car came from this way and hit me. | 


MR. DOHERTY: Came from which way? | 
THE WITNESS: Came from my left, from First Street, | going east. 
THE COURT: You say there were just two lines of traffic going 


east? | 

THE WITNESS: There was two lines of traffic at this, at this 
First Street, stopped for the red light when I looked, Your Hohor. Only 
two lines -- I only saw four headlights down there, that is why I took for 
granted it was only two lines of traffic. In the center lane near me there 
was no traffic in that lane whatsoever when I stopped. 

So while standing there, I evidently was standing with my right foot 
behind my left, like, on my toe, like that, because when the car hit me 

it hit me from my left side and spun me around and I fell on the 
white line, on my left side. And I laid there a few seconds. 

The motorcycle officer approached me lying there and ny brother 
by that time was trying to help me up. He was pulling this arm. 

Well, I looked and I saw my leg laying over like that. 

So I said, "Let me down. My leg is broke." 


So he just let me down. 

The officer said, "Don't move him. I will call the wagon." 

He gave my brother his flashlight and he went and made the neces- 
sary call. | 

I laid there approximately, I don't know -- 10 or 15 minutes before 
the ambulance and the police arrived. 


* * * 


BY MR. MITCHELL: 

Q. Now, Mr. Mathews, you testified, sir, that there came a time 
that you arrived at this strip which is in the, approximately, ‘somewhere 
near the middle of the street. A. Yes, sir. 
Q. Now, and you said, sir, that you stopped at that time? A. I did. 

Q. And why did you stop? A. I stopped because the traffic on the 
righthand side was moving. 
Q. Could you have proceeded across there with ee A. No, 


I couldn't have. 
Q. Now, after you had been struck, sir, where in relation to that 
marked line in the street were you, if you know? A. I was lying on the 


line. 


Q. Now, in relation to Mr. Lindsay's automobile, where in rela- 
tion to that, that is either to the front or to the middle or to the rear of 
that, were you, sir? A. My head was at the door to Mr. Lindsay's 


automobile. My feet about near the rear wheel. 

Q. I see, and the car was at that time in a stopped position? 
A. The car was in a stopped position on an angle to the line. 

Q. Now, prior, sir, to your having been struck, did you hear the 
blowing of a horn or anything to warn you? A. I heard no horns at any 
time. 

Q. Did you hear the screeching of the brakes? A. I didn't hear 
any brakes at all. 

Q. Now, I believe, sir, you testified that you remained on the 
ground for some several minutes. Now, there came a time, did there 
not, sir, that the officers came on the scene? A. The officers came on 
the scene, yes. 

Q. And this -- by that I mean officers other than Officer Havenner? 
A. Yes, sir. The two policemen in the scout car came. 

Q. I see. About how long was that, sir, if you recall, after Officer 
Havenner had first been there? A. I imagine, 10, 15 minutes. 

Q. Sir? A. 10 or 15 minutes, I imagine. I don't know. 

Q. Now, from the time, sir, that Officer Havenner had last been 
there and the time that these other officers arrived on the scene, had 
that automobile been moved? A. The car was not moved at all until 
after I left anyhow. 

Q. Now, from the time the car struck you, then, sir, and stopped 
and came to a stopped position, until the time that the officers arrived 
on the scene, that is, Officers Vincennti and Williams, had the car been 
moved? A. Not to my knowledge. 

Q. Now, then, sir, after you had been struck, did there come a 
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time when you saw the operator of the striking vehicle? A. 
Lindsay was there -- naturally he was there. And after he struck me 
he told me that he was sorry, he didn't see me. While I was lying 
there, before the police -- I mean before the ambulance arrive d. And 
while the ambulance attendant and the doctor was putting splints on my 

78 leg he repeated to me again, "Honest, fellow, I didn't see you." 

In the meantime the attendant was taking the sock off. I gave hima 
pen knife that I carried to cut the sock off. That is when I saw the bone 


Mr. 


sticking up through the leg. And -- 

Q. You saw this yourself? A. Sure. I saw the bone. 

* . * * * 

Q. Now, you mentioned, sir, about one conversation or a state- 
ment made to you by Mr. Lindsay. Did you have any other conversation 
with Mr. Lindsay or did he say anything further to you while you were 
there at the scene? A. The only thing further that Mr. Lindsay said 
to me was at the Casualty Hospital in the Emergency Room when he told 
me again that he didn't see me. And I think there I told him that I didn't 
think he would hit me purposely. That's all that was said. 

Q.. Now, how did you get to Casualty Hospital? A. In the ambu- 
lance. I went to Casualty Hospital in an ambulance. | 

Q. Was that the same ambulance you mentioned just nbw? 


A. Yes. 
* * * * 

81 @. Incidentally, on that day, Mr. Mathews, when you were down 
there at Constitution Avenue and where you parked your car and sub- 
sequently, where you were struck, you mentioned, I believe, that you 
saw some headlights of automobiles. A. Yes, sir. | 

Q. And where did you see those headlights? A. The headlights? 
Q. With respect to traffic moving east. A. The headlights were 
at First and Constitution Avenue in respect to the traffic moving east. 

82 Q. Were you able -- were you able to see from where you were 
down to First Street, Northwest? A. Yes, sir. 

Q@. What was the general visibility than at that time? | Could you 
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see well, poorly, or-- A. The general visibility was good. The 
traffic -- dawn was beginning to break. The street lights were on. 

Q. Do you recall whether the street lights were stillon? A. The 
street lights were on. 

Q. Now, what was the weather condition, if you know, sir? Was 
it raining at thattime? A. No, it wasn't raining. The street was a 
little damp but it wasn't raining. 

Q. Isee. In respect to your employment at the Post Office, sir, 


were you due to work that morning, what time were you due there? 


A. Iwas due to work at 7:05. 

Q. Did you have, at the time you parked your car, sir, did you 
have ample time to reach your place of employment. A. At the time 
I parked the car I had approximately 15 minutes to get to work plus five 
minutes that they allow us in reporting to work every morning. 

Q. You therefore were in plenty of time? A. I had plenty of 

-: time to get to work. 

Q. I believe you testified the street lights were on. A. The 
street lights were on. 

Q. Were they the type of street light there, is it a bright type of 
light? A. They were a very bright type. 


* * * 


Thursday, April 9, 1959 
* * * 
CROSS -EXAMINATION 
BY MR. DOHERTY: 
* * * * 

115 Q. Well, now, you said something yesterday about a five minute 
allowance. Were you supposed to be there at 7:00? A. I was due 
there at 7:05, but they allow me five more minutes which meant if I was 
there by 7:10 I would be on time. 

* * * * 

116 Q. And what'time would you say it was that you got out of your car? 

A. Between 6:45 and 6:50. 
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Q. And you say between 6:45 and 6:50. Would you say it was 
6:45 or 6:50? A. The reason why I say between 6:45 and 6:50 is be- 
cause the radio announcer announced 6:45 when I turned on Constitution 
Avenue. | 

Q. And that was before you got onto Constitution? A, That's 
right before I got out of the car. | 

Q. And then you had to come up there and you had to dente your 
brother out and then you had to park, is that correct? A.) Yes -- no, 
I pulled right up, straight up. | 

Q. Well,. before you entered Constitution Avenue it was then 6:45, 
and-- A. He said it when I was making a left turn into Constitution 


Avenue, | 
Q. It wasn't before you make the left turn, was it? . A. As I was 


making the left turn. 

Q. Now, when you finally got up there and parked, how far would 

you say you were behind or to the west of the entrance to the Capitol? 
117 A. Where is the entrance to the Capitol, first. 

Q. Somewhere near where you parked, right there. | A. Well, 
that is a roadway. I wouldn't say that is the entrance to the Capitol. 
That is a roadway. | 

Q. Well, you parked right near that roadway? A. I parked 
three cars back from the corner. | 
Q. And how far would you say that was in fact? A. I don't know 
the length of an automobile. ! 
Q. Whatis that? A. I don't know the exact length of automobiles. 
I wouldn't tell you. | 
Q. Would you say -- A, I was the third car back. | 
Q. And then there was a certain space then between those cars? 


A. About two feet between the cars. | 


Q. Would you say you were approximately 50 or 60 feet back? 
A. I could not say. I wasn't that far back, I know. 


Q. How long was your car? Have you any idea at all? The 


overall length? Vhat kind of a car is it, in the first place? A. A‘57 


Dodge sedan. 
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Q. Wouldn't that be approximately 18 to 20 feet? A. I don't know 
118 the approximate length of automobiles. 

Q. So if there were three cars there it would be at least 60 feet, 
wouldn't it? A. I'don't know the length of automobiles. 

* * * * 

Q. And you got out of the car there and you started -- how did you 
start to go across the street? | No, I want it marked. I would like to 
have it marked. 

MR. MITCHELL: Well, now, justa moment. You asked him a 
question. You asked him how he started to cross the street. He can't 
mark that. 

BY MR. DOHERTY: 
Q. Well, will you please mark, then, the route that you took where 
119 you got out of your car to where you were finally injured? A, I 
got out of my car right here. 

MR. MITCHELL: Speak up, please sir. 

THE WITNESS: I got out of my car right here. I walked up here, 
there, and across there. I come right in there somewhere. 

BY MR. DOHERTY: 
Q. You say you went ona diagonal? A. I walked -- I can point 


so they can see better. I got out of the car here andI walked right there 
and then I went over like that. , 
Q. You mean you started walking diagonally across the street from 


the time you got out of your car? A. Not exactly when I first got out 
of the car. I walked to the end. 

THE COURT: The reporter didn't hear that answer. 

THE WITNESS: When I first got out of the car I walked beside 
the car in front of me and then up like that, right on up to the point of the 
line, That is where I stopped at the line. 

BY MR. DOHERTY: 

Q. Now, when you testified on the prior occasion -- 

THE COURT: Do you want him at the map any more? 

MR. DOHERTY: No, not at this time. 
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THE COURT: All right. 
MR. DOHERTY: You can go back to the stand. 
[The witness resumed the stand. ] 
BY MR. DOHERTY: 
Q. Well now, when I took your deposition on August 18, 1958, on 
page 7, I ask you if this question wasn't put to you: ! 
"Question, After you got out of your car, what did you do?" 
MR. MITCHELL: Will you tell me where you are reading from? 
MR. DOHERTY: Page 7. | 
SY MR, DOHERTY: Your answer was: | 
"After I parked my car I got out and locked it a started 
across Constitution Avenue at an angle going to the other side 
of the street. And approximately, I guess about a 90 degree 
angle from my car, and my brother, he was on my left side." 
Did you give that answer at that time? A. Yes, sir, my brother was 


on my left side. a 
Q. Well, Iam asking you-- A. That is the angle there. 

Q. Forget about your brother. _I will just ask you if you said 

this: | | 
“After I parked my car I got out and locked it and started 


across Constitution Avenue at an angle going to the other side 
121 of the street." 
Did you give that answer? A. An angle with my brother, yes. 

Q. No, I didn't ask you about your brother. I asked you if you 
gave this answer. A. I gave the answer -- the angle, yes, the angle 
to my brother. | 

Q. Let me ask you this: 
"Question. After you got out of your car what did you do? 


"Answer. After I.parked my car I got out and locked it 
and started across Constitution Avenue at an angle going to the 
other side of the street." | 
Did you say that? A. Thatis right. Yes. | 
Q. Then you didn't say at thai time or indicate in any way that you 
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had walked up toward the front -- toward the front of your car and then 
started across. Is that right? A. Well, I did walk to the front of the 
car. 

Q. Well, when did you make up your mind that you had done that? 

MR. MITCHELL: Objection. 

THE COURT: Sustained. It is argumentative. 

BY MR. DOHERTY: 

Q. Now, you did make that statement back on August 15, 1958, 

did you not? A. Yes, sir. 

* ok * * 

Q. Now, what was the condition of the weather on that morning? 
A. It had been raining early but it wasn't raining at that time. 

Q. And was it misty or-- A. Dawn was breaking. 

Q. What is that? A. Dawn was breaking. 

Q. Well, was itdark? A. No, it wasn’t dark. 

Q. Could you see very well? <A. Yes, sir. 

Q. Didn't have any trouble at all? A. No, sir. The street 
lights were on and the automobile lights were on. 

Q. What automobile lights? A. All the cars. All the vehicles 

123 moving back and forth up and down the street. 

Q. Well, was there any vehicles moving at all as you crossed that 
street? A. None were moving when I started across, no. 

Q. And then there wasn't any lights there at that particular time, 
were there, other than the street lights? A. Any lights where? 

Q. What is that? A. Any lights where at this particular time? 

Q. Where you were crossing the street? A. No, I could see the 
cars on my left and the cars on my right at the two respective corners. 
I could see the headlights, rather. 

Q. And the lights down at First Street were approximately 460 


feet away, were they? A. I saw headlights. 

Q. But that is all you saw down there? A. That's right. 

Q. Was that helping in any way to light up this roadway that you 
were crossing? A. Idon'tthinkso. The street lights were lighting 
that up. 
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Q. Were you sure that the street lights were on at that lime? 
124 A. Iam positive they were on. | 
Q. On page 12 or 11, rather, of the deposition taken on Friday, 
August the 15th, 1958, you were asked this: "Question." Page 11: 
"I know, but were the street lights on? 
“Answer. Definitely, Idon't remember. They might 
have been just turned off but it was ten minutes of seven in 
the morning." | 
A. That's right. 
Q. Did you make that statement? A. Yes, sir. | 
Q. Well, you didn't know for certain at that time that the lights 
were on, did you? A. Yes, I did. | 
Q. You say, "Definitely, I don't remember." Is that what you 
mean when you say you do remember? A. Well, no, I didn't mean -- 
I remembered as I lay on the ground. 
Q. The question was put to you: | 
"I know, but were the street lights on?" And your answer 


"Definitely, I don't remember. They might have been 
just turned off but it was ten minutes to seven in the morning." 
Did you make that statement? A. Yes, sir, it was ten minutes -- 
125 Q. Did-you make that statement at that time? <A. Yes, sir. 

Q. Now, as you started across there wasn't any traffic of any kind 
moving either from First Street east or from New Jersey Avenue West, 
is that correct? A. That is right. | 

Q. And you checked and looked down to First Street, is that cor- 
rect? A. I looked both ways. | 

Q. Now, when you got out to the center of the roadway that you 
speak about had you looked at any time while you were croesing that road- 
way until you got out to where you said the center -- had you looked back 
to First Street to see whether or not any of that traffic had been moving? 
A. I had looked back. 

Q. When did you look back? A. Just before I stepped on the line. 


40-d 

had walked up toward the front -- toward the front of your car and then 
started across. Is that right? A. Well, I did walk to the front of the 
car. 

Q. Well, when did you make up your mind that you had done that? 

MR. MITCHELL: Objection. 

THE COURT: Sustained. It is argumentative. 

BY MR. DOHERTY: 

Q. Now, you did make that statement back on August 15, 1958, 

did you not? A. Yes, sir. 

* * * * 

Q. Now, what was the condition of the weather on that morning? 
A. It had been raining early but it wasn't raining at that time. 

Q. And was it misty or -- A. Dawn was breaking. 

Q. What is that? A. Dawn was breaking. 

Q. Well, was itdark? A. No, it wasn’t dark. 

Q. Could you see very well? A. Yes, sir. 

Q. Didn't have any trouble at all? A. No, sir. The street 
lights were on and the automobile lights were on. 

Q. What automobile lights? A. All the cars. All the vehicles 

123 moving back and forth up and down the street. 

Q. Well, was there any vehicles moving at all as you crossed that 
street? A. None were moving when I started across, no. 

Q. And then there wasn't any lights there at that particular time, 
were there, other than the street lights? A. Any lights where? 

Q. What is that? A. Any lights where at this particular time? 

Q. Where you were crossing the street? A. No, I could see the 
cars on my left and the cars on my right at the two respective corners. 
I could see the headlights, rather. 

Q. And the lights down at First Street were approximately 460 


feet away, were they? A. I saw headlights. 

Q. But that is all yousaw down there? A. That's right. 

Q. Was that helping in any way to light up this roadway that you 
were crossing? A. Idon'tthinkso. The street lights were lighting 
that up. 
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Q. Were you sure that the street lights were on at that time? 


| 
Q. On page 12 or 11, rather, of the deposition taken on Friday, 
August the 15th, 1958, you were asked this: "Question." Page 11: 


"T know, but were the street lights on? 


124 A. Iam positive they were on. 


"Answer. Definitely, Idon't remember. They might 
have been just turned off but it was ten minutes of seven in 
the morning." 

A. That's right. | 
Q. Did you make that statement? A. Yes, sir. 
Q. Well, you didn't know for certain at that time that the lights 
were on, did you? A. Yes, I did. 
Q. You say, "Definitely, I don't remember." Is that what you 
mean when you say youdo remember? A. Well, no, I didn't mean -- 
I remembered as I lay on the ground. | 
Q. The question was put to you: | 
"I know, but were the street lights on?" And your answer 


“Definitely, I don't remember. They might have been 


just turned off but it was ten minutes to seven in the morning." 

Did you make that statement? A. Yes, sir, it was ten minutes -- 
125 Q. Did-you make that statement at that time? A. Yes, sir. 

Q. Now, as you started across there wasn't any traffic of any kind 
moving either from First Street east or from New Jersey Avenue West, 
is that correct? A. That is right. | 

Q. And you checked and looked down to First Street, is that cor- 
rect? A. I looked both ways. | 


Q. Now, when you got out to the center of the roadway that you 


speak about had you looked at any time while you were crossing that road- 
way until you got out to where you said the center -- had you looked back 


to First Street to see whether or not any of that traffic had ite moving? 
A. I had looked back. 


Q. When did you look back? A, Just before I some on the line. 
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Q. And-- Aj The traffic at that time was moving from the right 
light, I imagine. 
Q. Youimagine? A. Well, I mean, it was moving. 
Q. Now, you started across and you got out here to the center of 


the roadway. And by the way, you remember how many lanes of traffic 


126 was on that south side of -- A. I only saw two when I looked. 

Q. Was it marked at the time? A. I mean -- 

Q. Lanes -- | A. WhenI say two I mean I saw two sets of head- 
lights. . 

Q. Well, I know, but I am asking now whether or not how many 
lanes of traffic could be accommodated on the south side of Constitution 
Avenue between First and New Jersey. A. Three or four lanes of traf- 
fic, I think. 

Q. Well, actually, it was three lanes and one -- 

MR. MITCHELL: Objection. 

THE WITNESS: What did you say? 

BY MR. DOHERTY: 

Q. It was three lanes, actually, for traffic moving east and one 
where the cars were parked, isn't that correct? A. Probably so, yes, 
sir. 

Q. Now, when you got out here to the center line here did you -- 
you said you looked to the left then, was it? Were the cars moving 
then, from First Street east on Constitution? A. I don't know. 

Q. You don't know? A. I don't know whether they were moving 
then or not because when I got to the center line I was primarily 

127 interested in those on the right. 

* * * * 

Q. After you left the car on the south side of Constitution Avenue 
you looked to the left and saw no traffic coming, is that correct? 

A. Saw no traffic moving. 

Q. Saw no traffic moving, from First Street. A. From First 
Street. 

Q. Between you and First Street. A. That is right. 
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128 Q: Then you walked acbiiecs across the etreer with your brother. 
A. Right. 
Q. Now, you looked to the left again sometime, down toward First 
Street. When did you look back down there again? A. Before -- be- 
fore I reached the center line I looked. 
How far before you reached the center line? A, I don't know. 
A couple of feet, three or four feet? A. I don't know. , 
No idea at all? A. Idon'tknow. | 
You haven't any idea? A. No. | 
But you did look back there sometime? A. I didjlook, yes. 
* * * 
130 Now, where were you standing at the time that the traffic 
started to move west on Constitution Avenue? A, Where was I standing? 
Q. Yes, where were you? A. I was standing on that =- on that 


center line. | 
Q. Were you moving at all? A. I was standing on the center line. 
131 Q. Were you moving -- A. I wasn't moving. I was standing. 
‘Q. Well, how long were you moving -- how long were you standing 
on this line before you were struck? A. I don't know. 
Q. Haven't any idea at all? A. A matter of a few seconds. 
Q. Now, you mentioned a police officer coming up to you and stop- 
ping. <A. Did I? 
Q. And talking to you. A police officer? A. A police officer 
told my brother not to move me. | 
Q. Isee. A. You mean a motorcycle officer? 
Q. Did he talk to you at all? A. I don't remember him talking 
to me. | 
Q. Now --. A. Not the motorcycle officer. | 
Q. Had you noticed the motorcycle officer before you were injured 
and while you were standing on that white line? A, I think I heard his 


motor when he -- when he was coming down New Jersey -- I mean down 


Constitution Avenue. 
Q. Did you? ':A. I think I heard his motorcycle motor. 
| 
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Q. Well, didn't you hear it when it was up here at the intersection 


132 of New Jersey Avenue and Constitution Avenue. -A. That is where 
I said I think I heard it, from there. 
Q. And was the motorcycle supposed to have been stopped or 
parked there at that time waiting for the light to move? A, That is 


what I thought, yes. 

Q. Did you see it? A. SureI saw it. 

Q. And was it! moving when you saw it? A. It was parked. 

Q. The motorcycle was? A. I think the motorcycle was parked 
at the red light. 

Q. And then when the light changed? A. Then the traffic moved. 

Q. And the motorcycle started moving? A. That is what I think 
happened. 

Q. Well, do you remember at all? Do you remember Seeing the 
officer there before you were struck? A, DoI remember seeing the 
officer where? 

Q. Going west on Constitution Avenue? A. No, I didn't see the 
officer going west at all, no. 

Q. Well now, you thought you saw him parked up here at New 
Jersey Avenue? A. At New Jersey Avenue. 

133 Q. And then after the light changed he started moving down toward 
you going west, is that right? A. Yes. 

Q. Well, now, sometime between the time that the officer left 
New Jersey Avenue and the time he reached you were you struck from 
behind, is that correct? A. Thatis right. That is right. 

Q. Now, can you give us any idea where that officer was when you 
were struck? A. No, I don't know where he was when I was struck. 

Q. But it was' between -- A. He was between me and New 
Jersey Avenue. 

Q. And he was moving toward you? A. Yes. 

Q. And all the rest of the traffic was moving too, is that right? 
A. LIimagine it was. I don't know. 

Q. Well, did you see it? A. I saw it start away from New 


Jersey Avenue, yes. 
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Q. You could see it all right? A. Yes. | 
Q. There was no difficulty in seeing it? A, That is right, yes. 
Q. The officer came right up there and stopped, didhe? A. As 
far as I knew. I was laying on the ground. And he drove up to 
me. I was laying here and he drove up like this and stopped. That is 


as far as I know and can remember. 
Q. And then didn't he come over and say something to your brother 
or you? A. No, he said itfrom the motorcycle. He told my brother 


not to move me, to leave me alone. 
Q. And there is something in your testimony -- A., Then he 

tried -- then he tried to radio and the radio didn't work and he gave my 

brother his flashlight so he could wave the traffic around me, 
Q. What was the flashlight given to you for? A. Given to who? 
Q. To you or your brother. A. Gave it to him so he could wave 


the traffic around me. 
’ Q. Couldn't you see without a flashlight out there? A. Sure, 
you could see. But I mean, I mean, all officers have flashlights. 
Q. Well, why did he give you the flashlight if there was light there? 
A. I don't know why he gave him the flashlight. | | 
Q. You say you could see very well? A. You could see with the 
headlights, sure. | 
135 Q. Now, did you move at all before you were struck? | A. You 
will have to tell me a little plainer. What do you mean by did I move? 
Q. Up to the time that you were actually -- you say that you were 
standing on this center strip. A. Yes. | 
Q. When you were struck? A. Yes, sir. | 
Q. And what part of your body was struck? A, The lower part 
of my right leg was struck. 
Q. The lower part of your right leg? A. Yes, sir.) 
Q. And you were still facing north, is that correct? A. That 
is correct. | 
Q. Looking north? <A. I was facing the north. That is correct. 


Q. You were just glancing to the right, is that right? | AJ I 


turned my head like that to the right, yes. 
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Q. You didn't turn your head to the left at any time to see if there 


was any traffic coming? A. Not after I first arrived at the line, the 


center line. 
* * * 
Yes. Isaid were you there still when these officers, Williams 
and-- A. Was I where? 
Q. Atthis roadway here. A. Yes, I was there when the officers 
arrived, yes. 
Q. Both Officer Williams and -- A. I don't know their names 


Q. And Vincennti? A. All I know is the scout car came. 

Q. Well, you saw them, you testified in the last trial. Were they 
the men that came there? A. I couldn't say they were the men. I 
don't know. I was lying down on my side. They were standing up. I 
couldn't see up. 

Q. And it was your testimony, I understand, that the car, when it 
came to a stop, wasn't moved until those officers came there. A. I 
don't know when the car was moved. They took me away first. 

Q. But it wasn't from the time that you were injured up until the 
time that the police came, this automobile that struck you wasn't moved? 
A. Wasn't moved, no, I don't think so. 

* * * 

144 RECROSS -EXAMINATION 
BY MR, DOHERTY: 

Q. Now, right here, this morning, just a few minutes ago I was 
trying to find out in my questions -- 

THE COURT: Well, you had better come direct to the question. 

MR. DOHERTY: :All right. 

BY MR. DOHERTY: 

Q. Didn't I ask you first when did you look first down to First 
Street to see if there was any traffic coming and you made the statement 
that just as you got out here -- A. Right after I got out here. 

Q. Wait a minute now, before you started across you looked to the 
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left and the cars were stopped down there? A. [ Witness nddded af- 
firmatively. ] 
Q. And then I asked you when you looked again to the left and you 
said you looked sometime back there. ’ But you didn't know just when it 
was. Isn'tthat correct? A. Just before I reached the center line I 
looked again. | 
Q. Well then, I asked you if you didn't look to the left just before 
you reached the center line and you said then you didn't remember. 

A. No, you asked me a certain amount of feet and I couldn't tell you the 
feet; that is why I told you I didn't know the feet. 
145 Q. Butitisafactthen-- A. ThatI looked, yes. 
 @. That you didlook? A. That is right. | 
Q. When you were about at the center line? A. Right. 
Q. And you looked back here to First Street and you saw no traffic 


coming at all, is that right? A. That is right. | 
Q. And you were there only a couple of more seconds and -- 
MR. MITCHELL: Objection. He didn't say that. He said he was 
there a matter of seconds. 
THE COURT: I think it was a matter of seconds he said. 
BY MR, DOHERTY: | 
Q. At that time when you looked to the left and saw no traffic 
moving you were on this center line, is that right? A. That is right. 
MR, MITCHELL: Your Honor, that is just contrary to what was 
said he said. | 
MR. DOHERTY: He just said yes that is what he said, if Your 
Honor please. | 
* * 
146 BY MR. DOHERTY: 
Q. When you were on the center line after you had lodked down to 
the left there, -- A. I didn't look after I got on the center line. I 
didn't look to the left any more. 


Q. Never looked again? A. Not after I was on the ¢enter line, no. 


Q. Well, you were on the center line when you looked? A. No, 


just before I got to the center line. 
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Q. What is that? A. I said as I arrived at the center line. 

Q. Just as you arrived when you arrived there you mean, you 
were at it, weren't you? You were at the center line then, weren't you? 
A. Isaid that as I approached the center line I looked to my left again 

147 and -- 

Q. Then yousaid-- A. AndI was standing on the center line -- 

Q. Didn't you say, When we almost reached the middle of the 
street I looked to my left again and the cars were still standing down 
there"? A. That is what I just said, Mr. Doherty. 

Q. Allright. Almost reached. What would yousay? A, I just 
said that, Mr. Doherty. 

Q. So you got on that line then approximately, or immediately after 
you looked. Isn't that right? A. That's right, sir. 

Q. And then you looked to the right and at that time the lights had 
just starting to change on New Jersey Avenue for westbound traffic. 
A. I think so. 


Q. Well, isn't it a fact or is it? A. Well, I mean, I heard the 
motors racing, that's what made me think the lights were changed. 


Q. Well, you looked to the right and you saw the officer coming? 
A. Isay I heard the motors racing, that's what made me stop on the 
line because I thought the light was changing. 

Q. Did you look to the right? A. I was looking to my right all 
the time. 

148 Q. You looked to your right all the time? A. That's right. 

Q. And saw the officer coming down there then, didn't you? 
A. No, I did not see the officer. 

Q. When did you see the officer? A. I did not, sir, I heard the 
officer's motorcycle. 

Q. Didn't you see the officer approaching on the motorcycle? 
A. I was lying on the ground. I couldn't see him. 

Q. Well, now, before you were lying on the ground I am talking 
about. A. He was stopped at the light. 

Q. That's right, and you were standing on the middle line. 
A. And he was stopped at the light, yes. 
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Q. And you saw him there, didn't you, when you were standing 
there? Isn't that right. A. Yes, at the light, stopped. | 

Q. And then you heard the motorcycle gunned, in somé way or 
other the motor was gunned, is that the way you put it? A! That's 
right. No, I said raced. | 

Q. What? A. I said the motor was raced. | 

149 Q. And then you saw the officer start to come toward you. 


A. I didn't see him start. I just heard the motor race. 


Q. Well, did you see any traffic coming towards you from it? 
| 


A. No, I didn't see it coming. | 
Q. Never saw any from your right at all at any time? A. I 
stopped because I heard the motors racing, that's why I stopped. 
Q. And you didn't look? A. I was looking in order to hear the 
motors racing. I was looking when I stopped. 
Q. Yes, but I am trying to find out now when you reached this 
center line did you look back up here to New Jersey Avenue at all? 
A. Sure, I was looking that way, in that direction. | 
Q. And when you looked up there could you see whatever was 
stopped up there? A. I saw the cars stopped there waiting for the light. 
Q. And you saw no motorcycle there? A. I heard the motorcycle 
race the motor. I saw one light on the end. 
Q. Did you see the police officer ever? A. No, I didn't see the 
150 police officer. | 


Q. Never at anytime? A, Onliest time after I was lying on the 
ground I looked up and saw him. 
MR, DOHERTY: Will Your Honor pardon me just a moment please? 
BY MR. DOHERTY: 
Q. Iask you whether or not on August 15, 1958, on page 9 you 
didn't give this answer to the question that was put to you: | 
"Question. Were you looking at all?" | 


MR. DOHERTY: I hate to go back, if Your Honor please, and bring 
it up to this particular point, but you were out on this particular line and 
I asked you the question were you looking at all. | 
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"Answer. I was looking at the traffic coming 
towards me, yes, where the policeman was coming 
from, but I was standing on the line. The other 
traffic was down at the corner of First Street but it 
was only about two lanes of traffic down there." 


BY MR. DOHERTY: 
Q. Did you give that answer? A. That is definitely my 
answer, yes. 
* * * * 
153 Q. Referring again to this deposition of August 15, 1958, on 
page 10, I ask you whether or not you gave these answers to these 
questions: 
"Question. Before you were struck at all, had 
any traffic come up New Jersey Avenue and passed? 
"Answer. New Jersey Avenue wouldn't affect 
me in any way. 
"Question. I mean, going up Constitution Avenue 
from New Jersey. 
"Answer. No, no. The officer was the only 
traffic coming. He wasinfront. He was on the 
motorcycle and there was traffic next tohim. They 
were coming side by side. No traffic passed me 
in front or back before I was struck." 
A. That's right. 


Q. Did you give that answer? A. That's correct. 


Q. Then may'I ask you now whether or not you didn't see the 
officer coming after he left New Jersey Avenue side by side with 
some other traffic coming down towards you before you were struck? 
A. It was coming that way, Mr. Doherty. It wasn't -- whether it 
was side by side I don't know. 
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Q. What is that? A. Whether it was side by side I don't know. 
Traffic was coming, yes. 
Q. The officer was coming but you saw him? A. That is why I 


stopped. Because traffic was coming, yes. 


155 Q. And you saw this officer coming down, didn't you? A. I 
saw the traffic coming, Mr. Doherty. The officer -- ! 
THE COURT: No, the question is whether you saw the officer 

coming. 
THE WITNESS: I didn't see the man, no. 


BY MR. DOHERTY: 

Q. The officer was the only traffic coming. He was in front. 

You didn't see him? A. No, it was side by side. The traffic was 
parked there. AndI, to the best of my recollection, I thought that 

the officer and the other traffic was all in a straight line. 


Q. You mean a straight line coming towards you? | A. Well, 
they stopped for the red light and you know they stopped abreast. 
Each one was abreast of the other. That's what I thought. 


* * * 
REDIRECT EXAMINATION 


BY MR. MITCHELL: 
Q. Were you at any time aware of the presence of this auto- 
mobile driven by the defendant prior to the time that you were struck? 
Did you see it? Did you hear it? Did you know it was present? 
A. Coming towards me? 


Q. Yes. A. No, sir. 


* * 
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161 STEWART L. WILLIAMS 


was called as a witness by the plaintiff, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 


162 DIRECT EXAMINATION 
BY MR. SHORTER: 
What is your name, sir? A. Stewart L. Williams. 


Q. And what is your present assignment, sir? A. Motorcycle 


patrolman. 
* * * * 


Q. Sir, in December of 1957, what was your assignment? 
A. Iwas attached to the Accident Investigation Unit. 


Q. And were your duties then the same as they are now, sir? 
A. No, we just did accident work. 


Q. When you say you just did accident work, what do you mean, 
sir? A. Well, investigated accidents. 


Q. And how long did you serve in that assignment? A. Five 
years. 


* * * * 


Q. Now, sir, in the early morning hours of December 19, 


163 1957, were you working at that time, sir? A. Yes, sir. 
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Q. And what was your assignment or did you have a partner or 
what were your duties at that time? A. Yes, I was attached to the 
accident unit and I had a partner. 
Q. What was your partner's name? A. John Vinson. | 
Q. Were you assigned to a scout car? A. Traffic car. | 

Q. Traffic car. Sir, on this morning that is December 19, 1957, 
did you have an occasion to go to the vicinity of New Jersey Avenue and 
Constitution Avenue, Northwest? A. That is correct. | 

Q. And was that pursuant to a call of some sort? A. Yes, from 
the radio. | 

Q. Sir, what time on that morning did you arrive at that scene? 
A. 6:58. 

Q. And can you tell us if you know, sir, when you received the 
call? A. 6:55. | 


Q. 6:55. Now, when you arrived at the vicinity that I have just 


mentioned, sir, what did you see? A. Well, the automobile was 
in the street yet. 

Q. Saw the automobile? A. That -- well the automobile that was 
in collision with the pedestrian. 

Q. You determined that there had been an accident ? A. That's 
right. | 

Q. Now, this automobile, sir, that you saw in the street, where in 
relation to the street was it situated? A. Just where in the street was 


it? A. Well, it was in towards the center line. Or on the center line 
or near the center line. | 
Q. Icall your attention to what has been marked and offered into 
evidence as Plaintiff's Exhibit No. 2; can you recognize this | area that is 
shown on this exhibit, sir? A. Yes, sir. 
Q. Officer, could you step down to this diagram for a moment. 
[ Witness approached the board. 
Q. Sir, I want you to take this piece of chalk and show me where 
in this roadway the car was parked when you arrived at the scene. 
[ Witness indicated on board. | 
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A. Approximately. 


Q. Now, sir, when you say approximately there and you place a 


square on the diagram, what are you using as a point of reference with 
respect to that particular location? A. This curb line right here. 
This curb line right here. 

Q. I might point out to you, Officer, that the engineer who brought 
the diagram extended this curb line. A. Yes. 

Q. And this line is supposed to represent an extension of the curb 
line. Now, sir, when you arrived at the scene did you make any measure- 
ments? A. Yes, we did. 

Q. Or mark off any distances? A. Yes, we did. 

Q. Now, in relation to the curb line, that extended curb line of 
the roadway that I have just indicated to you, where in terms of feet was 
the automobile situationed when you arrived on the scene? A. It was 
13 feet. 

Q. East or west of that? A. That will be east. 

MR. DOHERTY: East of what, if Your Honor please? 

THE WITNESS: East of this extension of this curb line. 

BY MR. SHORTER: 

Q. Now, can you locate it, sir, with reference to any other land 
mark there? A. Oh, that's a -- 

Q. Would you say 13 feet? A. It was 4 feet south, the front end 
of the car was four foot south of the center line. 

Q. All right. Now, could you -- when you say "center line," sir, 
what do you have reference to? A. This red line that he has drawn 
through the center of the street here, or approximately the center. 

Q. Now, is there such a line at that center? A. Yes, sir, there 
is a line. 

Q. And what would be the color of that line? A. White. 

Q. Sir, could you, as best as you can, make a diagram there that 
would show the position of the automobile at the time you arrived at the 
scene with respect to the measurements that you have just given. Could 
you place it right in the diagram there? A. Well, it was something 
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similar to this. The rear of the car was -- the car was setting ona 
slant in relation to that line. The rear was on the line and = front 
end was four foot south of the line. 
Q. And when you say the rear was four inches or six inches 
away from the white line you -- ! 
THE COURT: No, he didn't say the rear, he said the front. 
MR. SHORTER: I am sorry. 
BY MR. SHORTER: 
Q. You say that the rear was onthe line? A. Yes, I would say 
that as far as my diagram goes, yes. 
MR. SHORTER: Excuse me just a moment. 
BY MR. SHORTER: | 
Q. Sir, which portion of the car, the rear end of the car, was on 
the line, was it the wheel or the back fender? A. I couldn't tell you 
that. I don't remember. 
Q. Now, sir, did you take any other measurements at the scene 
when -- shortly after you arrived? A. Yes, we did. | 
MR, MITCHELL: Keep your voice up, please. | 
THE WITNESS: Yes, we have an over-all skid on the right side 
of 54 feet. And we have 43 feet over-all on the left side. And the skid 
started six inches south of the center line. That was the -- the left 
skid started six inches south of the center line is where the left rear 
skid started. 
Q. Sir, would you mind putting those measurements just above 
each of the two lines you have just drawn? [Witness indicated on board. ] 


Q. Now, sir, when you say that there were a certain amount of 


skid marks shown and you related them to the wheels of the vehicle, 
exactly what does that mean, sir? A. Well, that is -- 
THE COURT: The reporter didn't hear that. Does he have to 
stand there now? 
MR. SHORTER: No. 
THE COURT: Because it is very difficult. 
[ Witness resumed the stand.] 
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THE WITNESS: When the wheels lock they cause rubber to be 
put down on the roadway. 
BY MR. SHORTER: 
Q. Now, sir, these skid marks that you measured, did you attrib- 
ute these as having been made by the vehicle that you saw parked at the 


scene ? 
MR. DOHERTY: I object to that. 
THE COURT: Yes, that is calling for a conclusion. He may 
describe exactly what he observed there. 
BY MR. SHORTER: 
Q. Sir, were you able to track these skid marks? A. Yes, sir. 
MR. DOHERTY: Now, if Your Honor please, I object to that and 
169 ask that it be stricken, for the reason that there has been testi- 
mony here by the other officer that there were a number of cars parked 
solid back of this car. Now any one of those cars in that range could 
definitely have come to a quick stop just the very same way. 
THE COURT: As I indicated previously, he may describe exactly 
what he observed with reference to the skid marks and where they led to. 
BY MR. SHORTER: 
Q. Now, sir, these skid marks that you measured, where did they 
lead to? A. To the wheels of the vehicle. 
Q. Could you follow them from his wheels directly to -- A. Yes, 


Q. So, starting -- A. We started the measurements -- certainly 
took -- and they led right up to the wheels of the automobile. 

Q. The skids led directly to the wheels -- 

THE COURT: You don't have to repeat the answer, counsel. When 
he has answered go to the next question. 

BY MR. SHORTER: 

Q. Sir, were you able to ascertain whether or not the automobile 
had been moved from the time that it had come to a rest after the acci- 
dent and the time that you arrived at the scene? A. I don't remember if 
we asked that question, if he moved it. I don't believe so. I believe it 


49 


was right in the same spot. | 

Q. Now, sir, when you arrived at the scene were there any other 
police officers present? A. Yes, sir. Jim Havenner, a motofeycles 
policeman. | 

Q. Now, when you arrived, sir, did you see the pedestrian that 
had been involved in the collision? A. I don't remember if he was 
there or not. | 

Q. And can you recall whether or not you saw the operator of the 
striking vehicle? A. Yes. 

Q. Atthe scene? A. Yes, we talked to him at the scene. 

Q. Did you talk to him, sir? A. Yes, we both did, my eae 


and myself. 


Q. And, sir, can you tell us what was said by the operator of the 
vehicle at the scene? A. We asked him approximately how fast he was 
travelling. He said 20 to 25 miles per hour. And when he a first 
seen the pedestrian, about 15 or 20 feet in front of him. And we asked 
him how fast he thought he was going when the collision took place. He 
said about 10 miles per hour. And he made the statement of saying the 


auto about 15 or 20 feet away pulled to his right. I saw the pedestrian 
standing in the street and I applied my brakes. 
Q. Now, sir, did there come a time thereafter that you had a 
conversation with the pedestrian, that is Mr. Mathews, who was in- 
volved in this accident? A. Yes, sir. | 
Q. And could you state, sir, what was said by Mr. Mathews at 
that time? A. He said -- ! 
Q. Before you tell us what was said, do you recall when and 


where this conversation took place? A. Well, I believe it was at the 
hospital. I am not -- I am pretty sure it was at the hospital. 
Q. Your records don't reflect where the conversation took place? 
A. No, it does not. We didn't write that down where we spoke : 
Q. All right, tellus. A. He said he parked his auto at the south 
curb and that he and his brother had reached the center of the street 
when the light at New Jersey Avenue changed and the traffic started 
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towards them. They decided to wait rather than cross the street in 
front of traffic. 

Q. Sir, do the records that you made at the scene of the accident 
reflect the condition of the roadway, that is as to whether it was wet or 
dry? A. It was wet. 

Q. Do you have anything in your recollection as. to how wet the 
roadway was, sir? A. No, just carried it wet. 

Q. Now, sir, did you make any note of the visibility conditions, 
that is as to lightness and darkness? A. It was dusk. It was, well, I 
would say it was dusk. 

Q. Sir, do you recall whether or not the street lights were on 
when you arrived at the scene? A. I don't remember. 

Q. I didn't get your answer. A. I don't remember. 

Q. Officer Williams, in the course of your investigation of this 
accident did you ascertain or determine where in this roadway the point 
of impact was? Do you understand what I mean by point of impact? 

A. Yes, sir. 

Q. That's -- could you explain that to me, sir? The point of im- 
pact? A. Well, that's where the pedestrian was struck. The actual 
point where the automobile and the pedestrian came together. 

Q. Did you determine where that point was in the intersection, 
sir? A. Yes, sir, It was nine foot west of the extension of that south 


curb line. 


Q. You say it was nine feet west of this? A. That's right. 

Q. Now, Officer, in order that I might be clear about this, did you 
say that the car had come to rest or when you arrived at the scene the 
car was parked 13 feet east -- A. That's right. 

Q. -- of this line, sir? A. That's right. 

Q. Now, sir, how far did that indicate that the automobile travelled 
from the point of impact until it came to a stop? A. 22 feet. 


Q. So, from the point of the right rear skid mark, the beginning of 
it, that's where you tracked it, to the point where the car came to rest, 
what is that over-all distance? 
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MR. DOHERTY: If Your Honor aa he has already testified 


to’ that. 
MR. MITCHELL: No, he hasn't. , 
MR. DOHERTY: 23 feet on the left side and 52 0 or 51 ont the -- 
“THE COURT: I thought he had. bss 
MR. SHORTER: ‘T was asking now about the over-all distance that 


the auto had travelled. 
THE COURT: Well, it is just'a matter of adding them up, isn't it? 
174 MR. SHORTER: Yes, Your Honor. ButI wonder if we could have 


the officer do that. 
MR. DOHERTY: The skid marks that he actually saw were skid 


marks of the car and they showed 43 feet on one side and 54 feet on the 

right side. He has written it down there. That is the skid marks. 

That is all he can go by. 
BY MR. SHORTER: | 

Q. Well, let me ask you this, Officer. Did any portion of the 
skid marks extend beyond the point of impact? AL Yes, sir. 

Q. Well, how much of the skid marks on either tire extended 
beyond the point of impact? A. It would be 21 on the right side and 
32 on the left side. 

* * * 

CROSS-EXAMINATION 
BY MR, DOHERTY: | 

Q. Do you have any notation on your file there, Officer, as to just 
where the point of impact was, where the pedestrian was at the time he 
was struck? A. We -- a point north of the south curb of | Constitution 
is 38 feet. 

175 Q. Is the point of impact? A. Yes, sir. | 

Q. ‘And nine feet east? A. Nine foot east of the extension of 


that curb line. 
Q. Would you come down here -- 41 feet, according to the testi- 
mony, from the south curb line to the center line. So you would say it 
is about three feet south of the center line was the point of impact, is 
that right? <A. Yes, sir. 
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Q. And, Officer, in your report, under remarks -~- no, that is 
P.D. 10, you call it,’ whatever it is, it says, "Pedestrian standing near 
center of roadway was struck by vehicle." Is that something that you 
put in there? "Standing near center of roadway?” A. I believe my 


partner typed it but if it was put in there it was both of us that came to 


that conclusion. 

Q. And it was based on information -- A. That's right. 

Q. -- that you received at the point where this accident occurred? 
A. That's right. 

Q. Now, you have a notation of one witness, a Mr. Cliff Mathews. 
A. That's correct. 

176 Q.. Did you talk to him at the scene? A. I don't remember. 

Q. You have a notation of him being a witness. A. Yes, sir. 

Q. Where did you get that information? A. I don't know. 

Q. Officer, I am going to show you Defendant's Exhibit No. 1 for 
identification and ask you if that shows the situation that existed when 
you came there that morning less the traffic. A. Yes, sir. 

Q. That shows from First Street or beyond First Street up to 
Delaware Avenue on your left and Constitution. And at that time there 
were three lanes of traffic moving east. A. I believe so. 

Q. And one lane of traffic was set aside for parking, is that 
correct, sir? A. I believe so. 

Q. Onthe southside. A. Yes, sir, I believe so. 

* * * 

REDIRECT EXAMINATION | 
BY MR. SHORTER: 

Q. You say you had a conversation with the defendant at the 
scene and the defendant told you that Mr. Mathews was standing in the 
roadway when he struck him? A. Yes, sir. 

Q. Isthat correct? A. Yes, Sir. 

Q. Standing -- did he say where he was standing, sir? A. No, 


just said he was standing in the street. 
* * 
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RECROSS-EXAMINATION -- Resumed 
BY MR. DOHERTY: 
Q. Officer, could you, on this plat here, make a arate or a circle 
of some kind indicating where the point of impact was? 
MR. MITCHELL: Point of impact as determined by the officers. 
MR. DOHERTY: Yes, from the evidence as he testified. 
[ Witness indicated on board. ] 
BY MR, DOHERTY: __ 
Q. That is the circle, a black circle? A. Approximately. 


* * * ; * 


181 CLIFF P. MATHEWS 
was called as a witness by the Plaintiff, and being then and there duly 


sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 
DIRECT EXAMINATION 


BY MR, SHORTER: | 
* * * | * 


182 Q. Could you tell me approximately what time of the morning you 
arrived on Constitution Avenue? A. Around 6:45. | 
Q. And how do you fix that as being approximately the time that 
you arrived at Constitution Avenue? A. Well, that’s usually the time 
we arrived. | | 
Q. Were you headed some place at that particular time, sir? 
A. The Post Office. | 
Q, Were you on your way to work? A. Yes. | 
Q. And what time did you have to be there, sir? A. 7:00 o'clock. 
* * * | * 
184 Q. Now, sir, as you crossed the street were you both walking 
side by side at that time? Or what were your relative positions as you 
crossed the street? A. No, we were approximately five feet apart, a 
foot or so behind. | 
Q. When you say five feet apart, does that mean that one of you 
was five feet in front of the other or that you were five feet away laterally 


from side to side? A. Away laterally. 
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Q. Laterally. A. That's right. 
Q. Now, with respect to -- as to whether one of you was in front 
of the other, what was that situation, sir? A. Repeat that question. 
Q. Which -- were you walking in a parallel line? Were you side by 
side? A. No. 


Q. All right. Well, explain to me how it was that you crossed the 
street so far as your relative positions were concerned? A. AsI said 


before, we were at a slight angle and we were about five feet apart. But 
he was to my right. In other words, I was to his left. 

Q. Now, who was infront, sir? A. Iwas. 

Q. And how far infront of your brother were you? A. Oh, about 

.a foot or so. 

Q. Now, you say you started to cross the street in that position, 
sir? A. That's right. 

Q. Now, before you started to cross the street, sir, did you have an 
occasion to observe the movement of traffic on Constitution Avenue ? 

A. Yes. 

Q. And what did you notice about it? A. They were standing still 
or stopped at New Jersey and also at First Street. 

Q. Now, were there any cars proceeding either east or west on 
Constitution Avenue when you started across? A. No. 

Q. Now, describe for us what occurred as you walked across the 
street, as you went across the street. A. As I approached the white 
line or the center line, the traffic started going west on Constitution 
Avenue toward the monument and in a matter of moments the cars 
started going east on Constitution Avenue. 

Q. Now, when you arrived at the center line where was your 
brother, sir? A. Repeat that question. 

Q. When you arrived at the center line, this white line that you 
have mentioned, where was your brother, if you know? A. I didn't 
know. I didn't notice that. 

Q. All right, sir. Now, as you crossed the street, sir, during 
the time that you left the automobile to the time that you reached the 
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white line, did you have an occasion to look to your left, sir, towards 
First Street, at any time? A. No. ; | 

Q. Now, sir, what happened after you say you , reached the center 
line? A. Well, after I reached the center line I stopped. | 

Q. Did anything -- why did you stop, sir? A. Becquse traffic 
was going west toward Constitution Avenue. 

~ Q. Could you have gone -- proceeded across the street to the 

north curb line with safety, sir? A. No. 

Q. Now, were you conscious of where your brother was or what 
your brother was doing at the time you reached the center line or shortly 
after you reached the center line? A. No. 

Q. Well, did you -- were you ever conscious of his whereabouts 
during the entire time that you crossed Constitution Avenue and before 
you reached the white line? A. No. | 

Q. Now, you don't know whether he was walking across the street 
with you or beside you, or are you able to say, sir? A. No : 

Q. Now, what do you next remember after you reached the white 
line? What is the next thing that occurred that you recall? A. Well, 
as I said before, the traffic started going east on Constitution Avenue. 

Q. Did you see the traffic moving east on Constitution Avenue? 

A. No. | 

Q. Well, what happened at this -- A. Well, all in a matter of -- 

@. What I want you to do is tell us exactly what you know as to 
what occurred after you reached the white line? A. After I reached the 
white line, as I said before, the traffic were going east on Constitution 
Avenue and -- 

Q. Going east from First Street, sir? A. From First Street.. 

Q. From -- to your left. Are you saying that the traffic on your 
left moved? I just want to get it clear. A. No. Traffic in back of me. 

Q. That would be from your left then? A. That is true. 

Q. And did you see this traffic moving? A. Yes. | 

Q. Now, do you know where your brother was when you saw this 
traffic move? A. No. | 
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Well, when was the last time you had seen him or was conscious of 
him from the time the traffic began to move? A. The only time that I 
saw him, when he was lying on the ground. 

Q. So this was after the traffic began to move, sir? A. That's 
right. 

Q. Now, how long after the traffic began to move was it that you 
noticed your brother lying on the ground? A. As soon as I heard this 
car put a skid -- as soon as I heard this car skidding, I looked -- 

Q. Well, did you see the car before you heard it skidding? A. No. 

Q. Did you hear the sound of any horn? A. No. 

@. Well now, were you conscious of the car, this car that you heard 
skidding, had passed or was approaching of you? A. Was I conscious ? 

Q. Were you aware that it was passing you or approaching you? 

A. Repeat that question again. 

Q. The car that you heard skidding, sir, were you ever aware that 
it was approaching you or passing you? A. No. 

Q. Go ahead. Tell me what happened after you heard it skid? 

A. Well, I looked to my right and saw my brother lying on the ground. 

Q. Now, at that time where were you standing, sir? A. About -- 

Q. In relation to the white line? A. About a foot in front of the 
white line. 

Q. Now, where was your brother? Where did you see your brother 
lying in the street? Where was he in relation to you? Was he to your 
right, to your left, infront of you, or behind you? A. To my right. 


Q. And how far to your right, sir? A. Approximately five feet. 
Q. Was he in front of you, sir, or behind you? A. Behind. 
Q. How far behind you? A. You mean after he was lying on the 


ground? 

Q. Yes, sir, when you saw him lying there, was he lying in front 
of you or behind you? A. Behind. 

Q. Now, in which position was his body? Was his body straight 
out to your right? A. No. 
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Q. Was his head back towards the rear? A. His body was facing 
south at an angle. | 
Q. Now, how far from the white line was his body lying? Well, 
can you show me in arms lengths in width or distances? A. Well, his 
191 head was a few inches from the white line. 
Q. And which direction was it pointed in, sir? Facing north or 


south? A. South. 
Q. And where were his feet in relation to the white line ? +A. Fac- 


ing south. 
Q. How far from the white line? A. I don't know that. 


Q. Was he near -- were his feet near the white line or far from 


the white line? A. His feet were far from the white line. | 
* ; x * * * 
193 Q. When you looked over and saw your brother lying|in the street, 
did you see the car that had struck him? A. Yes. | 
Q. And how far was the car away from your brother? Just give 
me an approximation. A. Oh, about a foot or two. 
Q. About a foot or two. Now, did you ever see the operator of the 
automobile? The person who was driving the car, did you ever see him? 
A. Yes. 
Q. When was the first time that yousaw him? A. At the hospital. 
Q. Did you see him at the scene? A. No. ! 
* * * * * 
CROSS-EXAMINATION | 
BY MR. DOHERTY: _ | 
Q. Mr. Mathews, how do you arrive at the time of 6:45 when you 
came to Constitution Avenue that morning? A. How did I arrive at 
6:45? 
Q. Yes, sir. Was it by looking at a watch or how did you know it 
was 6:45? A. Well, we had to be to work at 7:00 o'clock. 
Q. And did you always go to work with your brother in the morn- 


ings? <A. Yes, sir. 
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Q. Did you always park down near Constitution Avenue? A. No, 
sir. 

Q. Had you parked down there before that day? A. I don't 
remember. 

Q. Did you ever park there after that time? A. No, sir. 

Q. Now, when you say 7:00 o'clock. Is that the time you got there 
every morning? A. Yes, sir. 

Q. Now, when he came up to park was it the third car back from 
the roadway into the park or the Capitol grounds -- I am sorry. Is that 
right? A. The third car? 

Q. Where in relation to the roadway going into the Capitol grounds 
was it that your brother parked the car? Do you know where it was? 
Do you know where he parked his car? A. Yes. 

Q. Tellus, then, where it was. A. It was inback of several 
cars. 

* * * * 

198 Q. Well, how far had you come that morning in the automobile? 
A. We came from 1723 Varnum Street. 


Q. Did you have the windshield wipers working to your knowledge? 
A. I don't remember that. 

Q. Were you paying any attention at all to traffic that morning? 
A. No. 

Q. Do you know what streets you came down? A. You mean 


from my house? 

Q. Well, I mean finally to get to Constitution. A. First. 

Q. You came down First Street and made a left turn? A. That's 
right. 

Q. Now, -- but didn't you notice that the streets were pretty wet 
as you started to go across Constitution? A. No, sir. 

Q. And was it light? Could you see very well? A. Yes. 

Q. Had no trouble seeing at all? A. No. 

Q. Were there many other people going across the streets with 
you at that time? A. I didn't notice anyone else. 
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199 Q. Then as you started to go across, did you also look down to 
the left to see about traffic coming? A. Yes. | 
Q. You didn't see any traffic moving at all? A. No. 
Q. And did you look over there again at any time before you 
reached the center? A. Yes. 
Q. And where were you when you looked to the left again to see 
whether there was any traffic coming? A. Just before I approached 
the white line or the center line. 
Q. When you say just before, what would you say, two or three 
feet or what? A. Well, several feet. | 
Q. Well, what do you mean by several feet? A. Two or more, 
Q. Twoor more. It could be 2 or 50, is that right? Is that 
what you mean? A. No, it couldn't be 50. | 
Q. Well, what would be the maximum that you are talking about 
when you say several? Five? Four? Three? A. r would say 


between two and four. 
Q. Isee. So that when you looked again you were between two 

and four feet from the center line? A, I was. 
200 Q. Yes, youwere. A, That is right. 
Q. And when you looked to the left at that time did ypu see any 
traffic moving at all? A. No. 
Q. It was still stopped down there? A, Thatis sls 


* * * ; 


201 Q. Did you say in your direct examination from the time you 
started to cross the street to go north across Constitution Avenue that 
you didn't see your brother? A. No. 


Q. Where did you see him as you went across? A, When didI 


see him? 
Q. Yes. Were you seeing him all the time as you walked across? 
A. No. | 
Q. Well, now, when after you left the south curb where you parked 
the car did you again see your brother? A. After, after he got out the 
car? | 
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Q. Yes. Then you started across? A. That's right. 

Q. Now, when after that did you see your brother again? 
A. When he was lying on the ground. 

202 Q. You never noticed him? A. No. 

Q. From the time you left the curb over here on the south curb 
until the time he was on the ground? A. No. 

Q. Didn't see him atall? A. No. 

Q. And you say it was very light out there that day? A. I didn't 
say it was light. I said it was dawn. 

Q. Well, when you say dawn, what do you mean by that? Isit 
dark? Are you able tosee? A. I am able to see. 

Q. But you didn't see your brother at all and he is five feet to the 
right of you? A. No. Iwas concerned about myself. 

Q. Did you look to the right at all at any time as you went across? 
A. Yes, but -- 

Q. You didn't notice your brother at all? A. No. 

Q. Could you have seen him if he was there? A. IguessI could 
have. 


Q. Well now, when you finally got out to this center line, did you 


again look to the left? A. Repeat that question. 

203 Q. When you got out to the center line -- no, strike that. I gather 
that between two and four feet from the center line you looked to the left 
and no traffic was moving down from First Street. Now, ‘when you got 
out to the line, tell us what did you do? Did you look to the right or to 
the left? A. Repeat that question. 

Q. Now, when you got out to the center line, did you look to the 
right or to the left to notice whether there was any traffic moving? 

A. Well, the reason why I stopped -- 

Q. Just answer my question. A. The reason why I stopped at the 
center line, because the traffic were going west on Constitution Avenue. 
That's the reason why I stopped. 

Q. And did you see the police officer coming west on Constitution 
Avenue? A. No. 
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Q. You didn't? Hadn't noticed him atall? A. 


@. And did you stay on the line at that time? 
line? A. A foot in front. 


No. 
On this center 


Q. You mean when you say a foot in front, were you out on the 


204 north side of the line? A. Slightly. 


| 
Q. Now, did you ever see any traffic moving from First Street 
at all at any time up until after your brother was hit? A./No, sir. 
IR 
Q. Now, when the officer came up there you said he gave you 
his flashlight. A. That's right. 


Q. What did he give you a flashlight for? A. To detour the 


traffic from around my brother. 
* * * | * 

| 
206 Q. Had you ever seen your brother out here on that white line? 
A. Repeat that question again. | 


Q. Had you ever seen your brother out there on the white line 
that morning? A. I didn't. 
* 


* * 


REDIRECT EXAMINATION 
BY MR. SHORTER: 


Q. Mr. Mathews, what time was your brother due at work on 
this morning, if you know? A. Well, we both were due to work at 
7:00 o'clock. | 

* * * * 


209 Q. How far could you see objects on that morning? 


A. I 
could see across the street. 


Q. Could you see to First Street, sir? 


* 


A. No. 


* * 
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214 STANLEY A. LINDSAY 
was called as a witness by the Plaintiff, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: 


DIRECT EXAMINATION 


BY MR. MITCHELL: 
Q. Will you kindly state your name to the Court, sir? 
A. Stanley Lindsay. 


Q. And where do you live, Mr. Lindsay? A. 4219 North 
Second Road, Arlington, Virginia. 
Q. And how old are you? A. 34. 
* * * * 
215 Q. Now, on December the 19th, 1957, sir, where were you em- 
ployed and by whom? A. I was employed py Novinger Plastering 
Company at the New Senate Office Building. 


* * * * 


216 Q. Now, were you driving an automobile on that date, sir? 


A. Yes, I was. 
Q. And what was the model of that car; what type of automobile 
was it? A. It was a 1957 Oldsmobile 88. 


Q. How long had you had that car, sir, immediately prior to 
December the 19th, 1957? A. I believe it was late September or 
early October. Somewhere in that vicinity. 


Q. Had you had that vehicle inspected, sir? A. Yes, it was 
inspected when I got the car. I mean, it was a new car and it had the 
217 inspection sticker on it. 


Q. Had you had any occasion to have any adjustment to that 
vehicle subsequent to the time of your purchase and prior to December 
the 19th, 1957? A. I put in for a thousand-mile check-up. 


53 


Q. Now, specifically, sir, did you have your brakes tested or ad- 
justed? A. No, I did not. ! 
Q. Do you know now what the condition of your brakes were on 
December the 19th, 1957? A. Well, I had itn for the check-up, 


thousand-mile check-up, and I assume that they were in working order. 


Q. No, sir, I asked you, do you know? A. No. | 


Q. What the condition of your brakes were on December the 19th, 
1957, immediately prior to the accident which is in question? A. Well, 
they were working but I mean, I don't know if -- no, I don't. I mean, 


as far as -- | 
@. Did you have occasion to test them? A. No, I did not. 


Q. Now, were you at that time, sir, residing at this same resi- 


dence that you have indicated? A. Yes. | 
| 


218 Q. And did you then daily during the period of your engagement as 
a plasterer at the Senate Office Building, from the time that you have 
indicated, sir, drive your vehicle to the District of Columbia? A. Yes, 
I did. | 
Q. And what route, sir, did you pursue in coming from your home, 
sir, to your place of employment? A, I -- to that particular job I 
came across Memorial Bridge, out Constitution Avenue onto Pennsylvania 
Avenue, and back onto Constitution. | 
Q. You were familiar with the route that you were taking, were 
you not? A. Yes. | 
Q. And you were familiar, were you not, with the area that has 
been here indicated by that diagram on the board, sir, between First 


Street and New Jersey Avenue, Northwest, on Constitution? A. Yes. 
* * * | * 
219 Q. Now, sir, you proceeded out Constitution Avenue after having 
come across the bridge, is that so, and passed on Pennsylvania Avenue, 
220 and then into Constitution? A. That is correct. | 
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Q. When you arrived, sir, on the west side of First Street, 
Northwest, at Constitution Avenue, were you ina line of traffic? 

A. Yes, I was. 

Q. Now, did the line of traffic in which you were, sir, have occa- 
sion to stop or be stopped at First Street, Northwest and Constitution? 
A. No. 

Q. In relation to that line of traffic, sir, where were you? First, 


where were you in terms of the position automobile-wise, and where 


were you in terms of lanes? Do you understand the question, sir? 
A. Yes. Iwas in the lane closest to the center and I was three, four 


cars back from, from -- 

THE COURT: From where? Three or four cars back from 
where? 

THE WITNESS: Well, he asked me how many cars were preceding 
me in the traffic. 

THE COURT: Oh, I see. 

THE WITNESS: I assume -- 


BY MR. MITCHELL: 
Q. You were three or four cars from the first car that reached 
the light going -- or passed through the light going up Constitution 
221 Avenue after having passed First Street, right? A. Right. 


Q. Now, as you approached First Street, sir, what was the condition 
of the light at First Street controlling traffic going east? A. Going east? 

Q. Yes, sir. The traffic in which -- the flow of traffic in which 
you were involved. A. Green. 

Q. It was green? A. Yes. 


Q. Now, when did you first observe that that light was green? 
How far distant were you away when you observed that the light at First 
Street and Constitution Avenue was green for the traffic eastbound? 
A. I wouldn't know. I was seeing the light as I came down Constitution 


Avenue. 
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Q. Approximately, sir, how far away would you say you were 
from that light when you observed that it was green? AS 15 feet. 


Q. 15 feet? And prior to that time, sir, had you observed that 
the light was red? A. No. | 


. | 
222 Q. Now, you said, sir, that you were in the traffic nearest the 


center line. Is that correct? A. That is correct. 


Q. Where, sir, did you first get into that line in relation to 


Constitution Avenue? A. WhenI come off of Pennsylvania Avenue to 
go back onto Constitution, that's just before Third Street. You have a 
left arrow there and I was in that left lane and continuing around on that 


arrow and statyed left. 


Q. Now, when, sir, you approached the light at Third Street, 
was traffic continually moving or did traffic stop at Third Street? 
The traffic in which you were involved, sir? A. I can't remember 
that. We could have stopped there. I don't remember. \We could 
have went straight through. I really don't remember. 


| 
Q. But at any rate, sir, you recall that you did not have to slow 

your vehicle or stop your vehicle when you arrived at First|and Con- 
stitution Avenue, Northwest? A, That is correct. 


* * * | * 
223 Q. Now, what was the rate of speed, sir, at which you were 
travelling? AndI believe you testified there were four cars in 


front of you in the lane in which you were engaged? A. That's 
right. 
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Q. What was the rate of speed, sir, at which you were 
travelling when you passed First Street at Constitution Avenue, 
Northwest? A. I was moving along with the traffic in that 


lane and I will say 25 miles per hour. 


Q. Did you, sir, have occasion prior to the incident -- 
the accident here, did you have occasion to accelerate your 
224 car after having passed First Street, Northwest at 
Constitution Avenue? A. I --I can't remember that, 
whether I accelerated the car or not. 


Q. Well, I will ask you this, sir: whatever the rate 
of speed was being travelled by the other vehicles at that 
time, you maintained the same distance with relation to the 
cars which were in the lane in which you were travelling, 
continuously from the time you passed First Street, North- 
west at Constitution Avenue up to and including the time of 
this accident. Is that correct, sir? A. Did I stay the 
same in back of the automobile in front of me, is that it? 


Q. Yes. A. Yes, I stayed the same distance or 
tried to. 


Q. Now, in terms of feet, sir, how far distant were 
you from the car immediately preceding you? A. I would 
say two carlengths, say 20 feet. I don't know how long a 
car is. I will say 20 feet. 


Q. Now, at the time, sir, that you left ThirdStreet, were there 
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cars to the right of you? A. Yes, all three -- there was traffic in all 
three lanes. 
Q. Was there a car immediately adjacent to you? A. On my left? 
Q. On your right. A. When I left Third Street? | 
Q. Yes, sir. A. I don’t know at that time whether it was a car 
right beside of me but -- 
Q. Well, did you look? 
MR. DOHERTY: If Your Honor please, he hadn't finished his 
answer. 
THE COURT: Finish your answer. | 
THE WITNESS: I said at Third Street I couldn't tell you whether 


it was a car right beside me. All three lanes handled traffic) going east 
| 


and I couldn't tell you whether there was one right then or not. 
BY MR. MITCHELL: | 
Q. All right. In respect to those lanes immediately to your right, 
did that same condition pertain as you passed First Street, Northwest, 
at Constitution Avenue up to the area where this accident occurred? 
Were there cars on your righthand side as you were going up? A. Yes, 
three lanes of traffic were being used. I mean, that is the way the 
traffic goes up there, in three lanes. | 
Q. I just want to know how it went on this day, sir, at this particu- 
lar time. A. At First Street? 
Q. Yes, sir. A. At First Street I couldn't say whether there was 
a car to my right or not, no, sir. | 


Q. Now, did -- and of course, sir, after having passed First 


Street, did any automobiles pass you? A. Yes, there were cars. 


Q. Cars passed you, on which side of you? A. To the right. 


Q. How many, sir, would you say, passed you between the time 
you passed First Street, Northwest, and Constitution Avenue and the 
point where you had this accident? A. Two, three. | 

Q. Now, sir, you said that there was a car in front of you and you 
were about two carlengths away from that car? A. That is correct. 

Q. Could you now tell us or describe that car to us? You 
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observed the tag number of that car or anything that would identify that 

automobile? A. I know it was a Chevrolet. I had a Chevrolet like it 

and he had moved in front of me prior to starting up Constitution Avenue. 
Q. He had moved in front of you where, sir? A. Just before we 


got down to First Street. He moved over into the lefthand lane. 


Q. From which lane, sir? A. From the lane to my right. 

227 Q. The lane to your immediate right? A. Yes, center lane. 

* * * * * 

228 Q. Well, the cars that passed you, sir, were they immediately to 
your right? That is, the center lane or were they to the fartherest right, 
the lane nearest the curb line? 

MR. DOHERTY: His answer was before that they were passing 
on the middle lane, right next to him. 

MR. MITCHELL: Well, now, he didn't say any such thing. I mean, 
I object to his prompting -- 

THE COURT: Go ahead, answer that question. 

THE WITNESS: Just the lane, the center lane to my right. 

BY MR. MITCHELL: 

Q. Did you observe any cars passing on the extreme right? 

A. No, I did not. 

Q. Now, were you aware, Mr. Lindsay, that the streets were damp 
or wet? A. Yes. 

Q. And when, sir, did you first become conscious of that? A. It 
had been raining that morning, when I left the house. 

Q. It was raining then? A. Yes, sir. 

Q. And was it continuing to rain when you were going past First 
Street, on Constitution Avenue? A. I believe it was still raining some, 
yes. I had the wipers on. 

* * * * * 

230 Q. Now, then, sir, there came a time just immediately prior to 
this accident, sir, would you tell us what occurred to the best of your 
recollection, what took place, what happened? A. You mean as I was 
coming up Constitution Avenue? 
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Q. Yes, sir. | 
THE COURT: Just prior to the accident, the question was, what 
happened? | 
MR. MITCHELL: Yes, sir. | 
THE WITNESS: Well, I was proceeding east up Constitution Ave- 
nue in the lane closest to the center, and as I was going up Constitution 
Avenue the car in front of me suddenly went to the right and then I saw 
the pedestrian was standing in the street and I applied my brakes. 
* * * * * | 
BY MR. MITCHELL: 
Q. Now, sir, at the time that you observed this automobile in 


front of you suddenly veer to the right, did you say, sir? A.) Yes, sir. 
Q. And incidentally, did you observe that there was a flash of the 
light in the rear of this car, the red lights flashed, is that what first 
called your attention to some move on the part of that car? A. I saw the 
car turn to the right. I couldn't tell you whether it put the brake on or 
not. He went off to the right in the center lane. | 
Q. He went off into the center lane? A. Yes, he went towards the 
center lane on the right. 
Q. Now, at that time, sir, how far distant were you from that car? 
A. About the same. I'd say 20 feet. Two carlengths, approximately. 
20 feet. | 
Q. In your opinion an automobile is only 10 feet long, sir? A, I 


don't know how long an automobile is. 
Q. Well, is it your testimony now that your estimate is that you 
were 20 feet behind that other automobile? A. I was two carlengths, I'd 
say. | 
Q. Well, in terms -- let's don't talk about carlengths, Mr. Wit- 
ness. Let's talk in terms of feet. You area plasterer, are you not ? 
A. That is correct. | 
Q. And you are familiar with the dimensions of -- feet dimen- 
sions and so forth in your business, are you not, sir, in your engage- 
ment? A. That is correct. | 
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Q.. So now, in terms of feet, sir, how many feet were you distant 
from that car that was immediately in front of you at the time that you 
first observed that that car swerved? A. 20, 25 feet. 

Q. All right, sir. Now, you at that time, then, saw Mr. Mathews, 


did you not? A. That is correct. 

Q. How many feet, sir, were you away from Mr. Mathews? 
A. 35, 40. 

Q. Now, did you observe what happened to the car that turned to 
the right, that swerved in front of you? A. No, as I say, I saw Mr. 
Mathews there and I put my foot onto the brake. 

Q. Well, now -- 

MR. DOHERTY: If Your Honor please, he hadn't finished his answer. 

THE COURT: Complete your answer. 

THE WITNESS: I applied my foot to the brake. I didn’t -- I didn't 
see the car after that. I mean, I was trying to avoid Mr. Mathews. 

BY MR. MITCHELL: 

Q. Well, you applied your brakes instantly when that car swerved 
and you saw Mr. Mathews? A. Yes, sir, as soon as I saw him. 

Q. Yes. Well, now, let me ask you this, Mr. Lindsay: As far as 
you know, have your reflexes always been good or do you have good 
reflexes, that is, fast reflex actions? A. As far as I know. 

Q. Do you think your reflexes are normal? A. I would assume 
they were. 

MR. DOHERTY: If Your Honor please -- 

THE WITNESS: I have never had any reason not to believe they 
weren't. 

BY MR. MITCHELL: 

Q. Nothing, after that car had swerved to the right, indicated to 
you, that is, by a noise or otherwise, that that car had had any collision, 
did it? A. No. 

Q. And you saw no evidences of it after you had collided with Mr. 
Mathews? A. No. 

Q. Now, at the time, sir, that you say you saw Mr. Mathews, 
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where was he? And I will ask you to step down from the stand there, 
if you will, please, Mr. Lindsay, and indicate on that drawing jup there 
where Mr. Mathews was, when you saw him ? | 

[ Witness approached the board. ] 

A. About right in here. 

Q. Could you use -- put a point there and put your initials on it and 
then you may use the pointer so that they -- A. Right where it -- 

Q. You put it where you think he was or where you say he was at 


the time you first -- 
[Witness indicated on the board. ] 
Q. All right, sir. 
MR. DOHERTY: You just moved your pointer. 
THE WITNESS: Oh, right here. | 
MR. DOHERTY: Can we have it in certain number of fi 


approximately, so we will know for the record? 
MR. MITCHELL: He testified. 
THE COURT: Yes. Have you indicated he was on the center line? 
THE WITNESS: No, sir. | 
THE COURT: On the white line? 
THE WITNESS: He was to the right of the white line. 
THE COURT: To the what? 
THE WITNESS: To the right. 
MR. DOHERTY: South, he means. 
THE WITNESS: South. | 
THE COURT: You mean south? How many feet south, so the 


record may indicate. 
THE WITNESS: A foot. 
THE COURT: A foot to the south. And where with sacoence to 


the prolongation of the westerly curb line going straight north of that 

Capitol roadway was he? Do you know what I mean by that? That line 

that goes straight north. Yes. Where was he with reference to that? 
MR. MITCHELL: He means the curb extension. 
THE WITNESS: Yes, I understand. 


62 


THE COURT: Where was he with reference to that line? 

THE WITNESS: 10 feet, maybe. 

THE COURT: Which way? 

THE WITNESS: West. 

THE COURT: Ten feet west of that line and you said a foot south 
of the white line. 

THE WITNESS: Yes, sir. 

THE COURT: Is that your testimony? All right, you may take the 
stand. 

[ Witness resumed the stand. ] 

BY MR. MITCHELL: 

Q. Now, at the time, sir, that you applied -- first, you applied 
your brakes, I think you testified the man was 35 or 40 feet away. How 
fast were you going? A. I was moving with the traffic. 

Q. Yes, how fast was that? A. 25 miles per hour was the normal 
flow of traffic. 

Q. Well, that is the speed limit you mean? A. Yes. 

Q. Now, was the traffic moving a little faster than that, Mr. 
Lindsay? A. Icouldn't tell you. I was -- 

Q. Well, did you have occasion to look at your speedometer at any 
time to determine how fast you were going? A. No. 

Q. Well, what else, if anything, did you do besides put on your 
pedal brakes? A. I tried to go to the right. 

Q. You tried to turn to your right? A. Well, what I mean is not 

try to turn to the cars on my right, I mean, I tried to avoid him to 
the best -- you know, the best I could from where he was at. 

Q. Well now, the car immediately in front of you turned to its 


right? A. Yes, but there were cars coming up Constitution Avenue. 


Q. Was there a car immediately abreast to you? A. Yes, there 


Q. What kind of car? A. I don't know what kind of car. 
Q. And -- but you were immediately behind the car that swerved 
in front of you? A. Yes, I -- 


63 


MR. DOHERTY: If Your Honor please -- 


BY MR. MITCHELL: 


Q. And that car swerved over into the middle lane? 


* * * * * 


THE WITNESS: Yes, I was behind the car that was in front of me 


that swerved. 


Q. 
by any other vehicle also, other than your own? A. No. 


Q. 


struck this man? A. Ten, eleven feet. 


Q. 


automobile stopped? A. Yes, sir. 


Q. 


BY MR. MITCHELL: 


Now, at that time, sir, did you hear any application of brakes 
| 


Now, how far, sir, would you say that you travelled lafter you 


Did you still have your foot on the brakes at the time that your 


Had you let up on your brakes at any time from the ‘moment 


that you first applied them until the moment that the automobile stopped, 


sir? A. 
Q. 
sir? A. 
Q. 
did you honk your horn? A. No. 
Q. 


No. | 

Did you at any time make an effort to put on your hand brake, 
No. | 

Did you prior to the -- to having collided with Mr. Mathews, 


| 
Incidentally, Mr. Lindsay, when you say you looked! up and 


you saw Mr. Mathews there, did you see also his brother? A. Yes, I 
| 


saw the fellow. 


Q. 


So you actually saw two men there, didn't you? A.) Yes. 


Q. Now, after the accident and after your car had come to rest, 


you got out, did you not, sir? Did you get out of your car immediately, 


Mr. Lindsay? A. Well, yes, I was still in the car when the officer 


came up and said not to move the automobile. ! 
Q. And that was Officer Havenner? A. That is correct. 


Q. Did you move the car? A. No, I did not. 


* * * * * | 
| 


Q. Did you have your windshield wipers on? A. Did I have them 


on? If I recall I had them on. 
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Q. Were they on when Officer Havenner got there? A. Yes, I 
imagine they were. They -- 

Q. You remember them going back and forth? A. It was raining 
that morning and when it's raining I have my wipers on, so -- 

Q. Well, what we are interested in knowing, Mr. Lindsay, is did 
you have them on just immediately prior to or at the time of this acci- 
dent. Was it raining then and did you have your wipers on? A. Yes, 
it was a mist, like a rain. 

* * * 
CROSS EXAMINATION 
BY MR. DOHERTY: 

Q. Mr. Lindsay, you were asked about your brakes and you said 

you hadn't tested them. Was there anything wrong with your brakes? 
242 A. Not that I know of. 

Q. Well, I mean, were they functioning properly? A. Yes, they 

were functioning. 


Q. And now when you first -- or when you saw Mr. Mathews, was 
he standing still or was he moving or what was he doing? A. He was 
kind of moving back and forth like he -- well, you know, from traffic 
coming down and the traffic going up. He was, I wouldn't say scared 


or confused, but he was moving, yes, sir. 

MR. DOHERTY: That is all. 

REDIRECT EXAMINATION 
BY MR. MITCHELL: 

Q. Back and forth where, Mr. Lindsay? A. In the street. 

Q. You mean he was going from the south side to the north side, 
from the north side back over to the south side of that line out there in 
the street? A. No, not running. Moving. I mean, like a step here and 
there, like -- just the steps back and forth, moving, not running back 
and forth, no. 

Q. Well, now you said, when His Honor asked you, you said that 
he was within a foot of that line. Did he come any further than a foot 
back behind, south of that line, at any time that you saw him? A. No, 
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243 no. He was moving back and forth. That is what I said. | 
Q. Do you know what type of brakes with which your car| was 
equipped at the time, sir? A. Power. | 
Q. The regular four-wheel type of power brakes, hydraulic 
power brakes? A. I believe so. | 


* * * * x 


WALTER ROY OSTROM | 
was called as a witness by the Plaintiff, and being then and ne duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as 
follows: | 
DIRECT EXAMINATION | 
BY MR. SHORTER: | 
Q. What is your full name, address and occupation, sir? 
A. Walter Roy Ostrom. I live at 1908 35th Place, Northwest, here in 
Washington, and I am self employed as a traffic accident analyst, con- 
sultant. | 
Q. And how long have you been a traffic analyst and consultant 
prior to this, sir? A. I retired from the Metropolitan police 
department in September 1957, and I have been so engaged since. I had 
retired after 31 years of service on the police department. | 
Q. How many years of your 31 years that you were in Service on 
the Metropolitan police department, sir, were spent in accident investi- 
gation work? A. I was assigned to the Accident Investigation Unit the 
first of July 1941 and have been actively engaged since that time in 
accident work except for what time I was in the service. 
Q. Now, what were your duties while you were assigned to the -- 
while you were doing accident investigation work? A. I was|a super- 


visor sergeant when I went in there in 1941, andI mupervised the squad 


of 56 men, 6 detectives, helped them, assisted them in the work, super - 


vised their work. I went out and helped them on scenes of accidents, 


also. | 


All reports went across my desk that had been made. I instructed 


them in their work, including the analyzing prior accidents, speed, skid 
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marks, reaction distances, coefficient friction of the streets; also with 
the detectives helping them prepare homicide cases for the coroner 
juries, grand jury and Court; ina general supervisory capacity, also 
teaching in this particular field. 

Q. Mr. Ostrom, I heard you say that you gave instructions to the 


men in your command or the men who were working under you in braking 


distances of vehicles, coefficients of various types of roadway frictions 
and roadway surfaces and reaction times of drivers, is that correct, sir? 
A. That is correct. 

Q. Now, where did you obtain your knowledge of these matters, 
sir? A. Well, first when I went in it was through studies of books and 
different pamphlets that were issued by Northwestern University and my 
chief at that time, Inspector Miller, had been over their nine-month 
course and he gave me all of their material and also actively engaged in 
making tests of braking distances and also reaction distances and con- 
stantly through that period of time I studied everything I possibly could 
get ahold of from the Bureau of Public Roads in regard to coefficient of 
various pavement and also gone out to Bureau of Standards where I 
checked in there with their analyst on different problems that confronted 
me at various times. 

Q. Have you ever done any work with an engineer or physicist or 
any specialists in this particular field? A. Yes. Out at the Bureau of 
Standards, at that time they had a man by the name of Bruce, and he is 
now retired, but he had done a lot of work in this field. 

Q. What was his employment as? A. He was in the automotive 
business. He was an automotive engineer. 

Q. He was an engineer? A. Yes, and at that time I was preparing 
charts for the use of -- skid charts for the use of the Accident Unit, and 
one that I had gotten up I took out there and proved by his calculations 
and also by the equations that he had used, which was the same that I had 
studied with Northwestern University. 

Q. Now, you mentioned that you had conducted tests. During the 
years of your experience and training service, how many such tests do 
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you estimate that you had conducted? Could you mention what ithe 
character of the tests were? A. Oh, several hundred tests in, ‘regard 
to braking distances of automobiles. | 

Q. Would these be actual field tests? A. These were actual field 
tests, some of them were. Some weren't. 

At various times, like W. M. & M. Bus Company would tau me 
over with the information that I used to check braking Aistandes on the 
men that they were using, I would go out like that and also conduct tests. 
We conduct tests of every car and bus that they would have involved in 

actual accidents. 

Q. Mr. Ostrom, have you ever been qualified as an expert in any 
of the courts in the District of Columbia in the field of traffic matters, 
expressing opinions in court with respect -- A. I have testified. 

MR. DOHERTY: If Your Honor please, I object to that. i think if 
he wants to try and show that he is an expert before Your Honor -- 

THE COURT: He can say whether he has testified before. 

THE WITNESS: I have testified before three-fourths of) the 
justices in this court. I have testified in the Circuit Court, in Annapolis 
District Court in Baltimore. I have testified in both civil and criminal 
cases in the Municipal Court in the District of Columbia over ithe past 


10 or 15 years. 
* * 
BY MR. SHORTER: 
Q. Mr. Ostrom, you were speaking about braking distance charts 
and data that you had studied. Have you ever author¢d anything of that 
nature yourself, sir? Have you ever composed or devised any tests or 
charts or schedules that are helpful in your line of work? A.) Yes, 
there are charts on display in the Corporation Counsel's Office over in 
Municipal Court, before the Coroner, and different ones that I have 
compiled myself. 
Q. Are any of them in use, any of your charts, sir, in use by the 


Metropolitan police department at the present time? A. Not the ones 
that I actually devised myself, but ones that have been compiled by 


different agencies that I was instrumental in instituting in the various 
be | 


courts. 

Q. Are you familiar with those charts, sir? A. Iam very 
familiar with them. 

Q. And do you have any of them with you, sir? A. Ido, yes, sir. 
I have two different types. This is one that was issued by Northwestern 
University and this is the one that I proved out at the Bureau of Stand- 


ards. 


Q. Now, Sergeant, I see that you have a slide rule or what appears 


to be a slide rule there with you. Is that used in connection with your 
work, sir? A. Yes, sir. 

Q. And could you explain very briefly how it is used, sir? 

A. Well, it is just an ordinary slide rule which gives three known 
factors and it gives distance, speed, and coefficient. 

THE COURT: And what? 

THE WITNESS: And coefficient of friction, that is the resistance 
between the tires and the pavement braking or accelerating. And this 
immediately, of course, gives me the answer to anything that might be 
on the chart. 

BY MR. SHORTER: 

Q. I say, Iam glad you mentioned that, Mr. Ostrom, because you 
have used the word coefficient of friction and braking distance and re- 
action time. Now, in layman terms, because I am certain you will be 
using it further in your testimony, what does reaction time mean in 
your field of work, sir? A. When a person is driving down the street, 
an operator of an automobile, and he sees danger, why there is a lapse 
of time from the time that he senses the danger before he can get his 
foot on the brake and we term that reaction time, and the distance, of 
course, depends on the speed, is the reaction distance. 

Q. Now, sir, is the reaction time the same on all individuals? 

A. Of all the tests that I have performed and other authorities, 
in this field, it has been determined that three-quarters of a second is 
the average reaction time of the normal individual. 

MR. DOHERTY: If Your Honor please, I object to that and I 


move that be stricken. | 
THE COURT: Motion denied. | 

BY MR. SHORTER: | 

Q. Now, sir, does that mean to say that it takes a person three- 


quarters of a second to react, that is -- 
THE COURT: Well, now, don't you testify. He has given the 
answer. You are just repeating it, counsel. The answer is clear. 
MR. SHORTER: All right. | 
BY MR. SHORTER: | 
Q. Now, what does braking distance mean in your field of work, 
sir? A. Braking distance is the time from the time the brake pedal is 


depressed until the time the car comes to a stop. That would be the 


braking distance. 
Of course your over-all stopping distance would include | the brak- 
ing distance plus the reaction distance as the over-all stopping distance, 


but the actual braking distance is the point the brake is applied until the 


THE COURT: I presume first there is a reaction stn 

THE WITNESS: Yes, sir. 

THE COURT: And the second interval, what was it? How much? 

THE WITNESS: Three-quarters of one second. | 

THE COURT: And then there would be another short es of 
time before the foot brake got completely down? 

THE WITNESS: Well, sir, that includes from the time the danger 
is first sighted until the brake is depressed. It is about -- | 

THE COURT: The three-quarters of a second includes that? 

THE WITNESS: Yes, sir. | 

THE COURT: I see. | 

BY MR. SHORTER: | 

Q. Mr. Ostrom, in the course of your work what have you found 
to be significant about skid marks? Let's t@keagusituation -- 

THE COURT: Well, I don't think we should get into any’ general 
discussion, counsel. Let's get right down to a specific hypoth steal 


car comes to a stop. 


question that you desire to ask. 


courts. 

Q. Are you familiar with those charts, sir? A. Iam very 
familiar with them. 

Q. And do you have any of them with you, sir? A. Ido, yes, sir. 
I have two different types. This is one that was issued by Northwestern 
University and this is the one that I proved out at the Bureau of Stand- 
ards. 


Q. Now, Sergeant, I see that you have a slide rule or what appears 


to be a slide rule there with you. Is that used in connection with your 
work, sir? A. Yes, sir. 

Q. And could you explain very briefly how it is used, sir? 

A. Well, it is just an ordinary slide rule which gives three known 
factors and it gives distance, speed, and coefficient. 

THE COURT: And what? 

THE WITNESS: And coefficient of friction, that is the resistance 
between the tires and the pavement braking or accelerating. And this 
immediately, of course, gives me the answer to anything that might be | 
on the chart. 

BY MR. SHORTER: 

Q. I say, Iam glad you mentioned that, Mr. Ostrom, because you 
have used the word coefficient of friction and braking distance and re- 
action time. Now,|in layman terms, because I am certain you will be 
using it further in your testimony, what does reaction time mean in 
your field of work, sir? A. When a person is driving down the street, 
an operator of an automobile, and he sees danger, why there is a lapse 
of time from the time that he senses the danger before he can get his 
foot on the brake and we term that reaction time, and the distance, of 
course, depends on the speed, is the reaction distance. 

Q. Now, sir, is the reaction time the same on all individuals? 

A. Of all the tests that I have performed and other authorities, 
in this field, it has been determined that three-quarters of a second is 
the average reaction time of the normal individual. 

MR. DOHERTY: If Your Honor please, I object to that and I 


move that be stricken. 
THE COURT: Motion denied. 
BY MR. SHORTER: 
Q. Now, sir, does that mean to say that it takes a person three- 
quarters of a second to react, that is -- 
THE COURT: Well, now, don't you testify. He has given the 
answer. You are just repeating it, counsel. The answer is clear. 
MR. SHORTER: All right. | 
BY MR. SHORTER: | 
Q. Now, what does braking distance mean in your field of work, 


sir? A. Braking distance is the time from the time the brake pedal is 
depressed until the time the car comes to a stop. That would be the 
braking distance. | 
Of course your over-all stopping distance would include the brak- 
ing distance plus the reaction distance as the over-all stopping distance, 
but the actual braking distance is the point the brake is applied until the 
car comes to a stop. 


THE COURT: I presume first there is a reaction aaa 
THE WITNESS: Yes, sir. 
THE COURT: And the second interval, what was it? How much? 
THE WITNESS: Three-quarters of one second. | 
THE COURT: And then there would be another short period of 
time before the foot brake got completely down? 
THE WITNESS: Well, sir, that includes from the time the danger 
is first sighted until the brake is depressed. It is about -- 
THE COURT: The three-quarters of a second includes that? 
THE WITNESS: Yes, sir. | 
THE COURT: I see. | 
BY MR. SHORTER: | 
Q. Mr. Ostrom, in the course of your work what have jou found 
to be significant about skid marks? Let's tékeseusituation -- 
THE COURT: Well, I don't think we should get into any general 


discussion, counsel. Let's get right down to a specific hypothetical 


question that you desire to ask. 
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MR. SHORTER: All right. 

MR. DOHERTY: If Your Honor please, may we approach the 
bench? 

THE COURT: Yes. 

[ At the bench. ] 

MR. DOHERTY: If Your Honor please, I object to his competency 
as an expert. I don't think there is anything shown here where he has 


indicated an automotive engineer is someone he spoke to about -- 
THE COURT: Oh, I think he has very broad experience. I think 
he is competent for the jury to determine the probative value. I don't 
know what the plaintiff has in mind. What do you have in mind? 
MR. SHORTER: We intend to have him interpret the skid marks 
and the physical evidences that were found at the scene of the accident 


by the officer. 

THE COURT: What do you mean interpret the skid marks? 

MR. SHORTER: Well, to reach a determination'as to the speed 
that the vehicle was travelling at the time that it first applied its skid 
mark -- I mean from the time it first observed this danger and that can 
be calculated from the skid marks. And what he will have to do is take 
into consideration the surface, the character of the surface, the upgrade 
and things of that character. 

THE COURT: Well, I tell you, there are some other factors that 
are important. The condition of the tires on the automobile and a lot of 
other things. Did he examine the automobile? 

MR. SHORTER: This officer didn't examine them but -- 

THE COURT: Well, this isn't an officer. He is an expert. 

MR. SHORTER: What I was going to do -- 

THE COURT: How can he give an opinion as to skid marks without 
knowing the condition of the tires of that automobile and condition of the 
brakes and all that? 

MR. DOHERTY: And further -- 

MR. MITCHELL: He can tell by the severity of the impression, 
Your Honor. 
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| 
THE COURT: He is just guessing at it even as an expert, it seems 


to me, just completely guessing. 
MR. MITCHELL: It is pretty scientific. 


THE COURT: You mean without knowing anything about the con- 


struction of the automobile and all that? 
MR. MITCHELL: Yes, sir. 
THE COURT: Just looking at skid marks? 


MR. DOHERTY: Or even without seeing the place itself. I can see 
why an individual can go out and see something that is done and then go 
ahead and say these things. He has everything right in front of him. 


THE COURT: I am going to excuse the jury. I want to 


him. 
[ In open court:] 
THE COURT: Take the jury in the jury room. 
[The Jury retired from the courtroom.] 


| 
examine 
| 


THE COURT: Now, obviously you didn't see the scene of the acci- 


THE WITNESS: I have visited the scene of the accident, yes, sir. 


THE COURT: When? 
THE WITNESS: I mean since the accident. 


THE COURT: Yes, but you didn't see the skid marks. | 


THE WITNESS: No, sir, I did not. 
THE COURT: And you didn't see the automobile? 
THE WITNESS: No, sir, I did not. 


THE COURT: Is it your testimony that you are in a pehition to 


judge from your experience as an expert the speed that car was going 


without knowing the condition of the tires of the automobile, without 


knowing the condition of the brakes of the automobile, without having 


seen the skid marks themselves, that you are able to judge the speed 


that automobile was going from what? 


THE WITNESS: From the minimum speed that it could have been 
going from the description that has been given to me of the sii of the 


skid marks and the -- 
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THE COURT: Well, what description has been given to you of 
the skid marks? 

THE WITNESS: That they are -- 

THE COURT: By whom has it been given? 

THE WITNESS: By counsel. 

THE COURT: By counsel? 

THE WITNESS: Yes, sir. 

THE COURT: Well, what -- 

THE WITNESS: I presume it is going to be in a hypothetical 
question, sir. 

THE COURT: Well, yes, but now what description did counsel 
give to you of the skid marks? 

THE WITNESS: He told me that there were 54 feet of skid marks 
on the right side, 43 feet on the left side, that it is upgrade 5.85 grade. 
I am very familiar with that surface there, and of the area where the 
accident occurred. I know that. 

THE COURT: Well, was there any description given as to the 
type of skid marks? 

THE WITNESS: That it was a heavy skid, it was a well-defined 
skid. 

THE COURT: Well, now, what do you mean by a heavy skid? 
That is a pretty relative term. 

THE WITNESS: Well, the skid, Your Honor -- 

THE COURT: The speed could be very much determined, could 
it not be, by the character of the skid marks themselves? In other 
words, light skid marks would determine one speed, whereas heavy skid 

marks would determine another speed, medium skid marks would 
determine still another sp:.ed. 

THE WITNESS: No, sir. You see your skid mark is caused be- 
cause the brakes are locked and the wheels are skidding and once the 
wheels are skidding -- 

THE COURT: So the character of the skid marks wouldn't have 


any -- 
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THE WITNESS: As long as it is indicative of the fact that the 
wheels are locked -- | 
THE COURT: I see. 
THE WITNESS: -- and the tires are skidding. Now, with respect 
to your question -- | 
THE COURT: Yes. | 
THE WITNESS: -- on the type of tires -- 
THE COURT: Yes. | 
THE WITNESS: -- a smooth tire will actually give you a little 
better stopping distance than a well-ribbed tire on a dry surface be- 
cause you are bringing a larger area of rubber to play upon the surface 
of the street. Therefore you are getting a better coefficient between the 
two. Now, of course that isn't true on wet streets. But on a dry street 
it is. | 
THE COURT: Well the, your speed would vary as between a 
smooth tire and a tire that is not so worn? 


THE WITNESS: That is correct. But I testify on the basis of a 
.7 coefficient, sir, and of all the tests that I have performed all 


cars capable of locking all four wheels have taken at a speed below, I 
will say, around 30, 35 miles per hour, would give a coefficient, would 
take advantage of a coefficient of .7. ! 
THE COURT: ‘You testify, then, from an average? 
THE WITNESS: No, sir, I am taking a low, sir, a low coefficient. 
THE COURT: In testifying -- assuming you are giving an answer 
as to the speed from this description of the skid marks given to you, 
what condition do you assume the tires were in? | 
THE WITNESS: Well, in this particular thing, as I just explained, 
sir, it doesn't make a bit of difference, not to me in this, because Iam 
testifying on a minimum coefficient which is .7 and I know that all will 
stop within that distance regardless of the condition of the tire. 
THE COURT: And would that also apply to the braking) condition 
of the car? 
THE WITNESS: Yes, sir, and I know that the brakes were in good 
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shape because if all four wheels -- 

THE COURT: All right. If you wish to ask any questions, Mr. 
Doherty, on the matter of his qualifications, you may do so. 

MR. DOHERTY: I haven't any further questions. 

THE COURT: All right. I will hold he is qualified. 

MR. MITCHELL: May we do this, Your Honor. 

THE COURT: Yes? 

MR. MITCHELL: I guess we will have to do it in front of the jury. 

THE COURT: So there will be no question as to the form of your 
hypothetical, you might as well propound it now to see if there is any 
objection on the basis -- 

MR. MITCHELL: There is one thing I wanted to ask Your Honor. 
The witness is here and Your Honor raised something which had not 
occurred to me but should have. 

Mr. Lindsay testified, Your Honor, that he bought the car in Septem- 
ber. This happened in December. It was a new car. Now, I would like to 


beg leave of Your Honor for permission to ask him just one question: 


Were the tires of his automobile in good condition? 

THE COURT: Well, I have no objection. May it be conceded that 
the record may show that they were in good condition, Mr. Doherty? 
Ask him. All right; the record may indicate that the tires were in good 
condition. Do you wish to qualify him any further. 

MR. SHORTER: No, Your Honor, I was just trying to -- 

THE COURT: Well, what is going to be your hypothetical question? 

MR. SHORTER: I have one drafted here but I wanted to make cer- 
tain that it includes all the facts that have been testified to. 

THE COURT: Well, that is the reason I am asking now, so that if 
Mr. Doherty has any question as to the incorrectness of the facts included 
in your hypothetical question we can correct it now without having to do 
so at the bench. 


* * * 


THE COURT: You may proceed. 


15 


BY MR. SHORTER: 

Q. Sergeant -- Mr. Ostrom, rather -- 

MR. DOHERTY: Your Honor, may we approach the bench? 

THE COURT: Yes, sir. | 

[ At the bench:] 

MR. DOHERTY: I assume he is going to ask that question that he 
has there now. If Your Honor wants me to wait until he makes that 
statement or states the question, why I will wait, but there isn't anything 
in there to indicate the type of a skid that was there, the surface or any- 
thing else, and there wasn't any testimony in this case showing it was 
just an ordinary mark. 

THE COURT: I understand, but the witness has indicated to me 
upon examination outside the presence of the jury that conclusion is 
based upon a minimum basis. | 

MR. DOHERTY: Well, I don't know what he means. 

THE COURT: Well, don't you recall I -- 

MR. DOHERTY: Yes, I know you did. 

THE COURT: I queried him as to whether it made aa difference 
as to the extent of the skid marks. 

MR. DOHERTY: Whether the brakes were working property or 
anything like that. 

THE COURT: He said, he testified to the minimum. So you will 
have the right to cross-examine him on that point anyway. 


[ In open court:] 
BY MR. SHORTER: 
Q. Mr. Ostrom, assume that on a particular morning, December 


of 1957, it was misting and the streets were wet. 


THE COURT: It was raining. I understood that you were to in- 


clude that it was raining and the windshield wipers were on. — 
BY MR. SHORTER: | 

Q. Assume that on a particular morning in December 1981, it 

had been raining and that at about 6:45 or 7:00 o'clock it was, misting 


and the streets were wet, that a person about 33 years old, male, with 
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normal mental and physical reactions was driving a 1957 series 88 
Oldsmobile that was equipped with four-wheel brakes that were in good 
condition and that the automobile was otherwise in good condition with 


respect to all of its equipment, including the tires, that this automobile, 


Mr. Ostrom, was travelling east in the unit block of Constitution Ave- 
nue, Northwest, which has an asphalt surface with a 5.85 upgrade and 
was wet at this particular time. While the operator is travelling on this 
street he sees a pedestrian standing on or about the center line of the 
street at which time he reacts to the danger of colliding with the pedes- 
trian by applying the footbrakes of his car which results in 54 feet of 

over-all skid marks on the right side of the vehicle made by the 
right tires of the vehicle and 54 feet of over-all skid marks on the left 
side, by the left tires, that is 41 feet on the right side, 30 feet on the 
left side leading up to the point of collision and 13 feet thereafter. 

Now, assuming all of those facts to be true, sir, do you, with 
reasonable certainty based on your experience and your training and 
knowledge, have an opinion as to, No. 1, the minimum speed that the 
automobile was travelling at the time that the operator reacted to the 
danger by the application of his brakes which resulted in the skid marks 
that I have mentioned to you previously? A. Ido. 

Q. Have you got to make computations? A. Ido. 

Q. You do have an opinion? A. Yes. 

Q. What would that opinion be, sir? 

MR. DOHERTY: I object to it on the grounds stated, Your Honor. 

THE COURT: Yes, sir. He may answer the question. 

THE WITNESS: 35 miles per hour minimum, 

BY MR. SHORTER: 

Q. And how do you arrive at that? A. I arrive at that as a result 
of the over-all skid marks plus the 5.85 percent upgrade. On a basis of 

a coefficient, a minimum coefficient of .7 plus the upgrade which 
is another six, making a .76 coefficient, it indicates that the minimum 
would be, being as I am using a minimum coefficient, would be 30 miles 
per hour at the time the brakes were depressed and the emergency, 
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which resulted in the over-all skid marks of 54 feet. | 

Q. Now, sir, given an automobile travelling at 35 miles per hour, 
how far does it travel per second? A. At 35 miles per hour a vehicle 
travels at the rate of 51.3 feet per second. 

Q. Now, sir, how far does a vehicle travelling at 35 miles per 
hour go in three-quarters of a second, which would be the normal re- 
action time that you testified about earlier? A. Three-quarters of that 
distance is 38.5 feet. So it would travel 38.5 feet in three-quarters of a 
second, | 

Q. Now, sir, taking this hypothetical situation: Let's assume that 
the same automobile under the same weather conditions and on the same 
street and at the same time of day that I have indicated, was travelling 
at 25 miles per hour. Now, calculating the reaction time in the hypo- 
thetical factors and the situation that I have given you, how far would 
that automobile travel from the time that a person first sees the danger, 
the same danger, and the time that the automobile would come to a stop, 
or how far would it be away from the danger when he first saw it? 

A. At 25 miles per hour? At 25 miles per hour, the reaction 
distance would be 27.5 feet. The braking distance under the same con- 
ditions as laid down for the previous answer I gave you would be 27.5 
feet. So that means that the actual stopping distance, over-all stopping 


distance, is -- 25 miles per hour, from the time the danger was first 


noted and started reaction on the brakes until the time the car came to 


a stop was 55 feet. 
Q. Now, what was the stopping distance? A. 27.5 


Q. In going back to the original minimum speed of 35 miles per 
hour, what was the total stopping distance? A. Oh, at that?) It was 
38.5 plus 54 feet, and that would equal 93.5. That would be the over-all 
stopping distance, including reaction distance. 

Q. Now, does that mean to say, sir, that this automobile in the 
hypothetical case -- 

MR. DOHERTY: Your Honor, I don't think he has a re to say 
is that what it means. 
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THE COURT: No, you had better not testify. You had better ask 
him. 

BY MR. SHORTER: 

Q. All in all, how far did the vehicle that was travelling at 35 
miles per hour, that you determined to be travelling at 35 miles per 
hour, how much distance did it go, sir? A. The over-all distance was 

92.5 feet. That included 38.5 feet reaction distance plus the 54 
feet of skid marks. 

Q. And you say if the automobile had been travelling at 25 miles 
per hour, how far would the braking distance have been? A. 55 feet. 

THE COURT: Well, he has already given that. 

MR. SHORTER: Thank you. That is all I have, Your Honor. 

CROSS- EXAMINATION 
BY MR. DOHERTY: 

Q. Mr. Ostrom, the fact that there is only 43 feet over-all on the 
left have any bearing on your findings or your opinion? A. No, sir, it 
doesn't because the indication is that the braking was going on and the 
braking prior to the skid appearing was better braking, more accelera- 
tion than it is once it goes into a skid, so the fact -- yes, sir, the fact 
that these are straight skids indicate that there was equal braking on the 
side that was not laying down skids for the distance of the 13 feet, 11 feet. 

Q. In other words, if you have good brakes they won't leave any 
skid marks, is that what you mean? A. They won't leave any skid marks? 

Q. Is that what you mean? A. No, the ideal condition would be if 
you could -- if you could keep your tires from skidding you would have 
better braking than after they skid, yes, sir. 

Q. Well, I still don't understand why your answer to why the one 
on the left side laid down no skid at all for the first 11 feet. A. Mr. 
Doherty, they are straight skids, sir, and their being straight skids 
indicates to me that they were equal braking or better braking on that 
left side for the 11 feet prior to the skid appearing than there was on 
the right side. Now, had not there been, it would mean the left side had 
a tendency to run around the right side and there would have been a 
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curve on the skid. 
Q. If the brakes were good, wouldn't the skids start incaiateas 
that is, both at 54feet? A. Not always. Not always. | 
Q. But you say then the one on the left, though it didn't start 
skidding immediately, were better brakes, better braking was on that 
side. A. It was giving better, as good or better deceleration, brakes 
than the right side, otherwise there would have been a curve in the 
skid marks. | 
Q. And when they don't do that the deceleration that you speak 
about -- I still don't quite understand what you say. Maybe the jury 


does, Mr. Ostrom, but what I am trying to get at is I still can ‘t under- 
stand if you have two good brakes why each side wouldn't skid if the 
brakes are applied. A. Well, sir, I can explain it this way: ‘These are 


the two wheels on each side. If you put deceleration on this = and 


no deceleration on that side it means that it will curve like that. There 
will be acurve. There will be a tendency of this side to turn around 
the other side. The other side would be slowing greater. But the fact 
that the skids are pretty much straight indicates that there is equal 
braking on this side which is preventing -- 
THE COURT: What he is trying to ask is why do not the skid 
marks show equally on both sides? 
THE WITNESS: Well, that is because, sir, it doesn't always do 
that. Sometimes it does and sometimes it does not. The first skid 
appearing indicates that the brakes were applied at that time and even 
though that the other one may not be leaving down a skid mark the actual 
resistance on that left side is just as good or better than on the right 
side. | 
BY MR. DOHERTY: 
Q. Now, would your findings be any different if this was a good 
dry day and had good dry asphalt there? A. Not, sir, if those skids 
appeared on the street. I know that the -- | 
Q. I understand. There is no question about their being on the 
street. And say we had a good dry day out there, would that make any 
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difference at all in the speed that you would say that this man was going 
at that time? A. Not if it is a good dry day or even if they were wet, 
it wouldn't make any difference. 

Q. Even if there was ice on there, it wouldn't? A. Ice would, but 
not wet. 

Q. Is there any difference in the depth or the type of the skid 
marks that are left whether they are heavy skid marks, light skid marks, 
or anything like that? A. No, sir, only in the summertime when the 
pavement is wet you will get a much heavier skid than you will when the 
pavement is cold. 

Q. Well now, on this particular day it was wet. Now, normally 
when you have a wet pavement and cars go over it even without their 
brakes being put on you do get some marking on the highway, do you not, 
on the pavement? .A. Oh, if it is real wet you don't because the rain 
covers it up. It doesn't leave much. 

Q. So it is damp. Doesn't it leave tire marks then, and -- A. Oh, 
yes. 


Q. And especially if you have winter tires on? A. Oh, yes, if it 

is damp it would leave skid marks. 

Q. It would leave marks similar to the skid marks, wouldn't it, 
the tire marks? A. Well, there would be skid marks, sir. 

Q. What? A. They would be skid marks, sir. We are talking 


about skid marks not tire marks. Tire marks do not leave a mark as 


they are turning over. 

Q. They wouldn't leave any mark of any kind showing the tires 
have gone there? A. If they are rolling, no, sir, not for any appreciable 
length of time. 

Q. What do you mean? A. I mean if it is real wet, if your tire 
passes over a wet place, you follow a car down the street, you can see 
for a few seconds, probably, depending upon the intensity of the rain, 
you can see where 'the path of the tire -- even though it might be rolling. 

Q. Someone comes there five or ten minutes afterwards and saw 
marks out there, that indicated it could be skid marks, it could be marks 
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that were left there by the rain, by the dampness on the roadway? 
A. If it was skid marks, Mr. Doherty, there would be a little bit of the 
asphalt in the composition of the tire, we call it bitumenum or a little 
bit of the tire in the asphalt has heated up to the extent that where it 
made a scraping mark along, and that would stay there for several 
days. 
Q. Yes, but we don't have any testimony that such a thing as that 
existed in this case. A. If the skid marks were there, sir, for any 
length of time, there certainly would be. | 
Q. When you say any length of time, ten minutes, that they last, 
or some other period? A. I would say, sir, if it were wet and rainy 
that the skid marks wouldn't stay there for over two or three or four 
minutes, probably. 
Q. But they could stay for 10, 12, 15 minutes? A. No, sir, not if 


it is a wet street, they would not. 
Q. You mean a damp street or a wet street? A. Iam talking 


about a wet street, sir, and a damp street, as:I have just explained, in 
a damp street they would be there indefinitely for a long period of time, 
several days. 
Sometimes I have seen them for several weeks because, don't 
forget, you have this asphalt or bitumenum out of tire which is a sort of 
tire which smears on the surface and that stays there until traffic just 
wears it off. | 
Q. But you are talking about skid marks, aren't you? A. Defi- 
nitely. 
Q. Well, I am talkingabout marks that are left there by a car on 
a damp day on a damp pavement. A. As a result of skidding. 
Q. Not necessarily from skidding, just from going over that 
particular pavement. A. Oh, Mr. Doherty, of course not. if that wheel 
were turning over, definitely there would not be any skid marks at all. 
Q. But there would be tire marks, wouldn't there? A. No, sir, 


there would not be. 


Q. Never? A. No, sir. 
* * 
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FURTHER DIRECT EXAMINATION 
BY MR. SHORTER: 

Q. Mr. Ostrom, can you give us an opinion based on any degree 
of certainty as to the speed the vehicle was travelling at the time it 
struck the pedestrian standing there? A. It travelled 13 feet after 

impact. 

MR. DOHERTY: If Your Honor please, I object to that. I still 
don't see that there is anything in this record of any kind on which an 
expert can testify as to that. 

THE COURT: Well, you have your objection noted for the record. 
He may answer. 

THE WITNESS: Yes, sir, he would be travelling at the rate of 
about 17 miles per hour at impact because he had a skidding distance 
of 13 feet after impact. 

BY MR. SHORTER: 

Q. Well now, how is that system, in arriving at your conclusion 
that he was travelling at 17 miles per hour, how do you arrive at that 
figure based on 13'miles -- feet of skid marks? A. Well, a car travel- 
ling at the rate of 17 miles per hour on that surface at that time would 
stop within 13 feet, at a speed of 17 miles per hour. 

Q. Are you taking into consideration, sir, the fact that the car 
was decelerating and had been decelerating for about 40 or 50 feet? 

A. That is correct. It wouldn't make any difference. Once the wheels 
are locked and they are in a skid your feet per secondiper second 
deceleration becomes -- 

MR. DOHERTY: If Your Honor please, I object to that and move 
that it be stricken because there is nothing in this case to show that any 

brakes were! locked at any time and there is an awful lot of differ- 


THE COURT: There was nothing in the hypothetical that the 
brakes were locked. 
THE WITNESS: Yes, sir, I understand, sir, but I know that the 


skid mark is due to the wheels stopped turning as a result of braking 
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and it is unfortunate that I used that language. 


THE COURT: You are assuming the locking of the brakes from 
the facts of the skid marks? 


THE WITNESS: Yes, sir.. 
THE COURT: Your motion will be denied. 


MR. SHORTER: Thank you, Your Honor. That is all. 


| 
* * * * 


Washington, D, C. 
Friday, April 10, 1959 
‘ s 
406 STANLEY A. LINDSAY 
was recalled as a witness by the Defense,‘ and having been beavibasiy 
duly sworn by the Deputy Clerk, resumed the witness stand and testified 


as follows: 
| 


DIRECT EXAMINATION | 
BY MR. DOHERTY: 
Q. Mr. Lindsay, on yesterday you heard testimony by Mr. 
Ostrom that you were doing at least or a minimum of thirty-five miles 
per hour at the time or prior to the time of this accident. | Did you 
hear that? | A. Yes, I did. 


Q. Will you tell the Court and jury whether or not you were 
doing thirty-five miles per hour at any time going up from First to 
New Jersey on that December 19th, 1957? 
| 

MR, MITCHELL: Objection to the question. The witness 
; | 
407 previously testified with respect to that. 


THE COURT: Well, that was by your examination, | Mr. 
Doherty has a right to bring it out himself. He may answer it. 
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THE WITNESS: No, I did not. 


BY MR. DOHERTY: 

Q. Did you at any time that morning, going up from First 
Street up to the point of impact, ever exceed twenty-five miles per 
hour? A. No, Ididnot. I stated to the officer I was going be- 
tween -- 

MR. MITCHELL: Objection. That is not in response to the 
question. 

THE COURT: No, the question wasn't what you stated. 


THE WITNESS: No, I did not. 


BY MR. DOHERTY: 
Q. Now, immediately after the accident did you discuss this 
matter with the police officers? A. Yes, I did. 


Q. Did they ask you the speed that you were going? A. Yes. 
Q. And what did you tell them at that time? 
MR. MITCHELL: Objection. 


MR. DOHERTY: Now, if Your Honor please, they brought that 
out in their testimony from Officer Williams, that they were —ving 
408 twenty to twenty-five miles an hour and that is what he said. 


MR. MITCHELL: Well, that is misquoting what was said, but 


even so this is self serving. 


THE COURT: I think it is self serving. 
MR. DOHERTY: What was misquoting, Mr. Mitchell? 
MR. MITCHELL: The officer didn't say that. 

BY MR. DOHERTY: 


Q. Mr. Lindsay, in your traveling from First Street -- first, 
you didn't stop at First Street, did you? A, No. 
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Q. There was a steady flow of traffic on a green light at First 
Street. Is that correct? A. That is correct. 


Q. And there were a number of cars in front of you? | A. Yes. 


Q. Did you increase your speed at any time going up that hill or 
going up that incline from First Street to this particular point? 
A. No. : | 


@. And why were you in the inside lane? 


MR. MITCHELL: Your Honor, he hasn't even had the witness 


yet testify to that. I suggest, if it please the Court, -- i 


409 BY MR. DOHERTY: 


Q. Well, he said yesterday but -- etiieti lane of watt were 
you traveling? A. Inside, closest to the center. 


Q. And why were you traveling in that line of trattic? Asol 
was working up at the new Senate Office Building and I was in that lane 
to make a lefthand turn up at Delaware Avenue, because I went toa 


parking lot over there. | 


Q. Now, after this accident occurred did you stop immediately 
at that particular spot just aS Soon as you could? A. Yes, I did. 


Q. And did you get out of your car then? 


MR. MITCHELL: Your Honor, I still suggest that he is leading 
the witness. | 


THE COURT: He may answer the question. 
THE WITNESS: DidI get out of the car after the secant 


MR. DOHERTY: I don't see anything leading about that, 


THE COURT: I said he may answer the question, Mr. Doherty. 
; | 


84-b 
THE WITNESS: You mean after, after the accident did I get out 
of the car? 
410 BY MR. DOHERTY: 
Q. Yes. A. Yes, I did. 


Q. Did you move your car at any time after you came to a stop 
the first time? A. No. 


Q. And did there come a time that you did move it? A. Yes. 


Q. And where did you put it at that time? A. The officer 
told me to -- 


MR. MITCHELL: Objection. 
THE COURT: The question is where did you put your car. 


THE WITNESS: I drove it into the Capitol roadway. 


BY MR, DOHERTY: 
Q. That is over in this roadway here? A. That is right. 
Q. And you parked it there? A. Yes. 


Q. And where did you go from there? A. You mean, when I 
moved it again? 


Q. No, where did you go yourself from there? A. I stayed 
right at the automobile and the police officer was over talking -- 


Q. And did you go any place after that, after you talked to the 


411 police officer? A. (There was no audible response.) 


Q. Did you go to the hospital? A. Oh, Yes. I went over to 
the hospital. 


Q. And did you see the plaintiff there at that time? A. Yes. 
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Q. Now, immediately after the accident when you got out of 
your car did you speak to the plaintiff? A, I went over to the -- yes, 
I did. 


@. And what did you say to him? A. ‘I told him that I was 
sorry it happened and that I hadn't seen him. 


Q. And did you talk to him again at any time after that? Did 


you say anything to him? 
MR. MITCHELL: I didn't hear the question. 


MR. DOHERTY: I said did he talk to him at any time ater that. 
Did you say anything to him? | 
THE WITNESS: I can't recall. -I don't believe so. | You mean 


at the scene of the accident? 


BY MR. DOHERTY: | 
Q. No, any place after that. A. I seen him at the hospital. 


Q. The question was did you talk to him. A. At the hospital? 


412 Q. Yes. A. Yes. 
Q. And do you remember what you said at that time and what 

| 
he said to you? A. I went back again and told him I was sorry it 
happened and he said that he didn't hold any malice or that he knows 


I didn't do it on purpose or some words to that effect. 
* * ; * 
CROSS -EXAMINATION 


BY MR. MITCHELL: 


* * * | * 


413 Q. Now, Mr. Doherty asked you if at any time did you speed as 
much as thirty-five miles an hour. And you said no, didn't you? 
A. That is correct. 
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Q. But tdidn't you yesterday when I asked you the questions about 
the speed, didn't you say that you didn't look at your speedometer? 
A. That is correct. 


Q. So you don't know how -- exactly how fast you were going, 
do you, Mr. Lindsay? A. I have been driving an automobile and you 
can tell, I mean, when you have been driving for any length of time you 
can tell if you are doing exceptional speed. 


Q. You can tell when you are going, say, thirty-five miles an 
hour as opposed to twenty-five? You can tell that? A. Yes. 


Q. Did -- you have no difficulty doing that, do you? A. I know 
414 I wasn't exceeding the speed limit. 


Q. Well, you didn't look at your speedometer and make a deter- 
mination of that, did you? A. No, I didn't look at my speedometer. 

Q. Well, you said you were keeping up with traffic, weren't you? 
A. I was moving with the traffic. 

Q. And whatever rate of speed traffic was going at this time you 
were keeping abreast of that, weren't you? A. I can't say. I can't 
remember whether I was keeping abreastofthetraffic, no. Iwas 


following the cars of my lane. 


Q. Well, you stayed right in the line. You moved as fast as that 
lane was travelling, didn't you? A. Yes, I was moving with the lane. 
Q. And you just told us there were several cars in front of you, 


weren't there? <A. Yes, there were cars in front of me. 


Q. Also cars'to your right? A. Yes, there was cars -- 


Q. Well, now, was the traffic line on the right moving faster 
than the traffic line in which you were operating? A. There were 
some cars that passed me on my right. 


Q. The question was, was that lane of traffic moving faster than 
415 the lane in which you were travelling? A. I can't remember 
that, whether -- 
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Q. Was there a car to the right of you that stayed abreast of you 


as you went up the hill, sir? A. There was a car, yes. ! 


* * * * * 


Q. Well, you realized you were going up an incline, up a hill? 
A. Yes. | 

Q. And you also appreciated at the time you were going up there 
because you were aware of the traffic about you, weren't you? A. Yes. 


Q. And you were aware that there was a car on your right that 
416 was abreast of you that was going at approximately the ‘same speed 
as you were going, wasn't it? A. There was a car beside me, yes. 
Q. Now, when you said, sir, you didn't move your car, |now, you 
mean by that you didn't move your car after it had come to rest, after 


you had struck this man? A. You mean -- | 
Q. Until such time as you were directed by the police officer to 
move it so the traffic could continue? A. That is right. 
Q. Now, at that time, sir, you observed the skid marks that you 
had made, didn't you? A. No, I didn't. I-- | 
Q. You never did look at them? A. No. 

Q. Well, you observed the officers out there making measure- 
ments, didn't you? A. I seen the officers out there making measure- 
ments, yes. 

Q. And when you went to move your car it didn't interest you -- 
you never looked to see about the skid marks, did you? A. No, I didn't 
look at the skid marks. 

Q. Well, now, you know this, do you not, sir: That when you 
applied your brakes you did it violently, with all your force, fiat you? 
417 Yes, I put my foot down on the brake. 
Q. And that was -- you did that as hard as you could, aid you not? 
You wanted to stop -- A. Yes. | 
Q. -- immediately, didn't you? A. Yes. | 
Q. Now, then, sir, you said that you went over and you talked to 
this man on the scene, didn't you? A. Yes. 
Q. And you told the man at that time that you were very sorry 
| 
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but you didn't see him, didn't you? A. Yes. 

Q. And then when you went to the hospital you told him again, 
didn't you? A. Yes, I told him I was sorry it happened. 

Q. Yes. And the only reason it happened you didn't see him. 
Isn't that what you told him? A. I can't remember what I said then. I 
said that I was sorry that it happened and he said something to me about 
he knew that I didn't do it intentionally or something to that order. 

Q. And he told you that he had no malice against you, didn't he? 

A. Yes, words like that. 

Q. But the first time that you spoke to him, Mr. Lindsay, on the 
scene, and I believe you just testified, you told him that you didn't see 
him, didn't you? A. Yes. 

Q. That wasn't the truth, was it? A. What do you mean, it 
wasn't the truth? 

Q. Well, you had seen him. You had seen him, oh, so many feet 
away, hadn't you? You had actually seen him, hadn't you? A. Yes, but 
what I meant at that time was that I hadn't seen him until the car had 
moved. 

Q. And that was because the other car, the proximity of it was 
so close to you that you could not see him. It obstructed your vision. 


Is that what you are saying? A. (There was no audible response.) 


Q. In other words, this other car that was right in front of you 
kept you from seeing him? A. Correct. 

Q. Now, how far, Mr. Lindsay, was this other car which was in 
front of you, how far was it away from him when it turned away? 
A. Icouldn't say. 

Q. Well, your best estimate, sir. 

MR. DOHERTY: Well, if Your Honor please -- 

THE WITNESS: I couldn't say. I don't know. 

THE COURT: What? 

MR. DOHERTY: I wanted him to at least finish that answer. 
stopped him. 

THE COURT: Go ahead. 
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BY MR. MITCHELL: 

Q. In terms of feet, Mr. Lindsay, your best estimate, your 

approximation, sir? A. Oh, I'd say forty, fifty feet. | 
MR. MITCHELL: No further questions. 

REDIRECT EXAMINATION | 

BY MR. DOHERTY: | 


Q. How far were you behind this car when you were going east on 


Constitution Avenue that you were following? How far behind that were 
you? A. About, I'd say, thirty, thirty-five feet behind the car. 

Q. And yesterday you said two car lengths. Is that what you say, 
two car lengths is? A. Two car lengths. Well, I was told in|so many 
words what two car lengths was. I don't actually know but I-- 

Q. And just as soon as that car that was in front of you swerved 
to the right -- 

MR. MITCHELL: Now, just a moment. I object to this form. 

Now, he definitely is testifying now. | 

THE COURT: I think you had better reframe your question. 

MR. DOHERTY: All right. 

BY MR. DOHERTY: 

Q. Will you tell us then when did you then see the plaintiff in this 
case? A. When the car had swerved to the right then I saw the plaintiff. 

Q. And then you put on your brakes? A. I put on my brakes. 

Q. And you came to a stop just as quickly as you could? Is that 
right? A. That is right. | 

MR. DOHERTY: That is all. 

THE COURT: Step down, please. | 


(Thereupon the witness retired from the witness stand|) 
THE COURT: The defendant rests? 


MR. DOHERTY: Yes, Your Honor, subject to those os rasa 

THE COURT: Yes. The plaintiff rests, too? ! 

MR. MITCHELL: I did not hear you, Your Honor. I am sorry. 
I was inattentive. | 


THE COURT: The defendant has rested. Does the plaintiff rest? 
inact 
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MR. MITCHELL: Yes. aed 

THE COURT: Ladies and gentlemen of the jury, the Court has 
received in evidence certain traffic and motor vehicle regulations for 
the District of Columbia, some at the suggestion of plaintiff and some 
at the suggestion of the defendant. 

And the Court would like to read these regulations to you now be- 
cause they are in evidence and later on, in the Court's charge, the 
Court will explain to you the effect of any possible violation of any one 
of these regulations on the part of either plaintiff or the defendant in 
this case. 

The first regulation has to do with speed and reads: 

"No person shall drive a vehicle on a street or highway at 
a speed greater than is reasonable and prudent under the con- 
ditions and having regard to the actual and potential hazards then 
existing. In every event speed shall be so controlled as may be 
necessary to avoid colliding with any person, vehicle, or other 
conveyance on or entering the street or highway in compliance 
with legal requirements and the duty of all persons to use due 
care." 

And secondly, (b) 1 of that section provides: 

"Where no special hazards exist that requires lower speed 
for compliance with (a) of this section,"" - which I just read to 
you - "the speed of any vehicle not in excess of the limits 
specified in this section or established as hereinafter authorized 
shall be lawful, but any speed in excess of the limits specified 
in this section or established as hereinafter authorized shall be 
prima facie evidence that the speed is not reasonable or prudent 
and that it is unlawful:" 

It has been stipulated here that the speed limit at the place 
where the accident happened was twenty-five miles per hour. 

Consequently, any speed in excess of twenty-five miles per hour 
would be prima facie evidence that the speed was not reasonable or 
lawful, and the Court will exp:2in to you in its charge what "prima 
facie evidence" means later. 
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Then 22(c) provides: 
The driver of every vehicle shall, consistent with! the 
requirement of (a) -- which I just read to you, which was this 
speed regulation -- drive at an appropriate reduced speed when 
special hazards exist with respect to pedestrians or other traffic 
or by reason of weather or highway conditions." | 
And Section 33 reads: | 
"The driver of a vehicle shall not follow another vehicle 


more closely than is reasonable and prudent, having due regard 


for the speed of such vehicles and the traffic upon and the condi- 
tion of the highway." 
Section 54 reads: 

"Notwithstanding the provisions of this Article aad of Article 
Ill, Section 11." - with which you are not concerned here - "every 
driver of a vehicle shall exercise due care to avoid colliding with 
any pedestrian upon any roadway and shall give warning by sound- 
ing the horn when necessary and shall exercise proper precaution 
upon observing any child or any confused or incapacitated person 
upon a roadway." 
57 reads: 

"No pedestrian shall cross a roadway at any place other than 


by a route at right angles to the curb or by the shortest route to 

the opposite curb, except in a crosswalk." | 
Then 99(c) provides: 

An operator shall, when operating a vehicle, give his full 

time and attention to the operation of the same." 
As I indicated before, these regulations are in evidence and shall 

be considered by you together with all the other evidence in'the case 

under the instructions as the Court shall give you in its charge. Did 

I omit something? | 
MR. DOHERTY: No, you didn't read 53. 
THE COURT: Didn't I read 53? 
MR. MITCHELL: No, Your Honor. 
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THE COURT: Oh, I missed 53. I am sorry. 

"Every pedestrian crossing a roadway at any point other 
than within a marked crosswalk or within an unmarked cross- 
walk at an intersection shall yield the right-of-way to all vehicles 
upon the roadway." 

And the Court charges you as a matter of law that there is 
neither a marked crosswalk nor an unmarked crosswalk across Con- 
stitution Avenue from south to north at the place where this accident- 
happened. 

Now, I believe that covers all the regulations that have been 
requested here. These regulations, I say, are in evidence and are 


proper for you to consider in connection with all the other testi- 


mony in this case, together with the instructions that I will give you 
when I charge you on Monday. 
* * * * * 

MR. DOHERTY: If Your Honor please, I haven't prepared this 
but would your Honor consider an instruction of some kind that would 
cover that "you don't have to use the same degree of care when an 
emergency is presented to an individual"? 

It is a little bit different from the normal use of that word. You 
just have to use the care that a person would do if they were in an 
emergency. I mean, something coming up quickly, for instance -- 

THE COURT:, Well, you are just getting into an amplification 
of ordinary care. You still have an ordinarily prudent person out there. 

I mean, a person would still have to exercise the care in an 
emergency that an ordinarily prudent person would exercise in an 
emergency. 

MR. DOHERTY: I know, but would Your Honor refer to that as this 
being an emergency? 

MR. MITCHELL: No, sir. 

MR. DOHERTY: It was something, according to the testimony, 
that came up -- 

THE COURT: Well, I can't tell the jury as a matter of law that -- 
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| 
MR. DOHERTY: No, not as a matter of law but cover that partic- 
ular situation. May I present a written instruction to you on Mon- 
day on that particular point? | 
THE COURT: Well, the difficulty is I work on these instructions. 
I have done it many many years and I still find it necessary, 7 order 
to get them objective and not unbalanced from the standpoint of one 
party or the other, to do some work on them. So it is a little difficult 
to throw in one at the last minute and weave it in. 
What specifically did you have in mind, Mr. Doherty ? 
MR. DOHERTY: Well, a person driving a car along the road and 
he is driving a normal way and all of a sudden -- | 
THE COURT: Well, I mean as far as my instruction is concerned. 
If you were in my position and I were the attorney out making the request 
what would you charge if you were the judge? | 
MR. DOHERTY: Well, I suppose when you come back down there, 
I suppose it would be practically the same degree of care that a person 
in the same circumstances would use. 
THE COURT: Sure, it would. I see no harm in @aying to the 
jury that a person confronted with an emergency must exercise that 
degree of care that an ordinary prudent person would exercise when 
confronted with an emergency. 
MR. MITCHELL: Except that I would object to that because they 
may get the suggestion that there was one. 
THE COURT: I will have to tell the jury that there is a dispute 
between the parties as to whether there was an emergency. The 


plaintiff denies that there was and the defendant contends that there was. 
MR. MITCHELL: Your Honor, I see danger in it. I think Your 
Honor's first choice was certainly the wiser one. They tava that rule. 


He can argue all he wants. You have told them that they have to act as 


an ordinary prudent and cautious person. | 

THE COURT: Well, just a moment. You are blowing a little hot 
and cold when you argue this way because you have requested, and I 
have granted, your request for last clear chance. Last clear chance 


presupposes somewhat -- | 
| 
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MR. MITCHELL: Negligence on both parties. 

THE COURT: Wait a minute, now. I hadn't completed my 
sentence. 

Last clear chance presupposes somewhat of an emergency situa- 
tion. Last clear chance, of course, presupposes that there is negligence 
on the part of the defendant and on the part of plaintiff, and plaintiff is in 
such a position of danger from which he cannot extricate himself, and 
that defendant, by the exercise of due care, still should have been able 
to avoid that situation. 

So that there is implied in the last clear chance doctrine somewhat 

444 of an emergency situation. And I don't see how that mitigates 
against your situation in any way. 

Your man takes the very position that he was faced with somewhat 
of a difficult position by being out there in the middle of the street and 
this traffic coming from his right and he had to stand there still. But 
I will cover it in my own language, -- 

MR. DOHERTY: All right. 

THE COURT: -- as best I can without trying to argue the thing to 
the jury. That is the thing I don't want to do. 

MR. MITCHELL: May I say this to your Honor? 

THE COURT: Yes. 

MR. MITCHELL: Our position in the matter is clearly this: That, 
yes, an emergency existed as far as the plaintiff is concerned but the 
theory being that the defendant, were he doing what he should be doing 
and had he acted as he should have acted, there would be no emergency, 
your Honor. 

THE COURT: No, that is not exactly correct. 

If defendant's story is given credence by the jury or if this car in 
front of him suddenly turned to the right, defendant can argue, andI am 
not saying which position is correct when I am Saying it - Iam just 
answering your contention - defendant can argue that by the sudden veer- 


ing of this car to the right he was faced with an emergency situation which 
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went to the extent where an ordinarily prudent person would turn some- 
445 what to the left, too, by a natural impulse, not having seen the 
plaintiff standing there at the center, and I am not suggesting that that 
is what a trier of fact should find. | 
Iam simply answering your question that there is merit to the 
point where defendant can argue that he was faced with an emergency 
situation and you can argue just as much to the contrary; that he wasn't 
faced with an emergency if he had been following not too closely to the 


automobile in front of him. 
But I am not trying these fact-questions. Iam simply mn to 
instruct the jury on the law. So I think I will leave it. I think I will -- 
MR. MITCHELL: May I ask only one thing then, your Honor ? 
THE COURT: Yes. | 
MR. MITCHELL: Because I am quite concerned about this, your 
Honor, and we have some instructions which we think are defensive to 


that instruction. 
THE COURT: Are what? 
MR. MITCHELL: Well, we would likc to prepare something if 
he is -- 
THE COURT: I will receive no instructions on Monday sie 


I will not receive them. 
According to the rules, they should be ready right now and I have 
446 taken plenty of time out to discuss them now and this is going to 
be it. | 
If you have got anything else to submit we will talk about! it now. 
I won't receive any Monday morning or Monday afternoon. | 
MR. MITCHELL: Iam only saying, your Honor, I certainly didn't 
anticipate that he was going to ask your Honor to instruct this | jury ona 
sudden emergency doctrine. | 
THE COURT: Well, he hasn't any written instruction. He is mak- 


ing an oral request. 
* 
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THE COURT: Iam simply suggesting that Mr. Doherty has made 
an oral request on an emergency. You can make your argument similar- 
ly orally, if you wish, and you have done it. 

If you have anything further to say I will be glad to hear you. 

MR. MITCHELL: Very well, your Honor. 

THE COURT: I mean now, Mr. Mitchell. 

MR. MITCHELL: Well, your Honor, this is just something that 

447 I did not anticipate. And I will frankly say to you that I had no 
reason to anticipate it. 

There is nothing here, as far as I can see, that lends itself akin 
to the application of what would normally be -- 

THE COURT: Well, because you didn't anticipate it doesn't mean 
that it isn't something for me to consider. Maybe you should have anti- 
cipated it. 

I was suggesting a reason why you should have anticipated it. You 
had opportunity on examination to have that brought out. The opening 
statement and all of ‘that indicated that his position was going to be that 
this car suddenly turned and forced him to suddenly bring his car to a 
stop. 

Now, his position is, naturally, going to be that this was an 
emergency. Now, you deny that, of course. I am not going to tell the 


jury that there was an emergency, but I don't see any harm or prejudice 
or impropriety in the Court telling the jury that if the jury should find 


there was an emergency situation the care that is required is the same 
care that an ordinarily prudent person exercises under an emergency 
situation. 
MR. MITCHELL: Very well. I won't prolong it, your Honor. 
THE COURT: I don't see how you are prejudiced by that conten- 
448 tion. 


95 * ! 
Monday, April 13, 1959 
The above-entitled case came on for further trial in the United 
States District Court for the District of Columbia at 1:45 o' clock in the 
afternoon on Monday, April 13, 1959, | 
BEFORE: | 
HONORABLE LUTHER W. YOUNGDAHL, Judge of the United 
States District Court for the District of Columbia, and the jury thereto- 
fore selected, empanelled and sworn, there being the following 


* * * | * 


PROCEEDINGS AND TRANSACTIONS | 


MR. MITCHELL: May we approach the Bench? 
THE COURT: Yes. 


(At the Bench:) 
MR. MITCHELL: Your Honor, I do not wish to incur . the Court's 


wrath but in view of what occurred the other day and what Mr. Doherty 
said, and I spoke to him this afternoon about it, I think in view of the 
Court of Appeals’ position on the matter that I am obligated, at least, 


to call your Honor's attention to the situation. 

With respect to the sudden emergency it seems to be that if the 
emergency was created by the defendant in this instance, of course, 
then he would have no right to any instruction with respect to the applica- 
tion of the sudden emergency. | 

THE COURT: It is a matter of argument. | 

MR. MITCHELL: Yes, and I have prepared this. | 

THE COURT: It comes too late. Solwillfile it. | 

MR. MITCHELL: All right, your Honor. | 

THE COURT: I have got an instruction on it anyway. © 

MR. DOHERTY: If your Honor please, -- | 

THE COURT: Most of your instructions, if I gave them, would 

be air on it. I tell you that because they don't take into consid- 


eration proximate cause, and you frame your instructions in such a way: 
that if such and such is the case then there should be a verdict for 
| 


plaintiff. 
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If I charged the jury that way you would have to try your case over 


again. You don't include proximate cause. You don't include the fact 


that if there is no contributory negligence. 

So I have to work on these charges. I worked three hours on this 
thing getting it into shape objectively, and that is the reason, as I said, 
I don't accept prayers late because then it disturbs the equilibrium. 

But I think I have covered it sufficiently. 

MR. DOHERTY: Judge, I would like to have that chart or the 
board over near the jury when I argue. 

THE COURT: That is all right. 

Let's see what you state here while you are up here. 

MR. MITCHELL: Yes, sir. 

THE COURT: Oh, I think this is all argument to the jury. 

MR. DOHERTY: The plaintiff is the one who created the emergen- 
cy - not the defendant. 

THE COURT: Now, you see, already. That is exactly what I 
mean. I say it is a matter for the jury to determine. 

Very well. I think I have covered it. I will file this anyway. 

452 MR. MITCHELL: All right. 
* * * * 
453 THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury: The evidence 
has been completed. Counsel have made their final arguments to you 
and it now becomes the Court's responsibility to give the jury the rules 
of law that you are to apply to the evidence here in order to determine 
what your verdict shall be in this case. 

When a case is tried to a court and to a jury, as this one has been 
tried, each one of us have different functions to perform. Counsel, for 
the most part, have performed their responsibilities except what they 
may have to say to the Court at the conclusion of the Court's charge. 

They have made their final arguments to you. It was proper for 
you to give close attention to those arguments, as the Court observed 
that you did give to them, but you will always bear in mind that final 
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arguments of counsel, of course, do not constitute evidence and it is 
for you, as the exclusive judges of the facts, in the final analysis to 


determine what the testimony has been. | 


That applies as well to what the Court may say in its charge as 
it outlines briefly to you the respective contentions of the parties. 


If anything is said by the Court in its charge, as it briefly places 
these contentions before you, that conflicts with your own recollection 
of the testimony or if anything has been said by counsel in either argu- 

454 ment that conflicts with your remembrance of the evidence you 
should rely solely upon your own recollection of the testimony, because 
you are the exclusive judges of the facts and neither counsel oe Court 
have any right to encroach upon your prerogative in #tiat respect. 

On the other hand, the Court determines what the law is and you 
must accept the law just exactly as the Court gives it to you regardless 
of any opinion that you may have as to what the law is or what it ought 
to be. | 

Now, there is no harm for a lay-person to entertain a notion or 
an opinion of the law providing that isn't used in his deliberations in 
the jury room and providing it doesn't happen to be an erroneous opin- 
ion and conflicts with the law as the Court gives it to the jury, | but if 
the juror has an erroneous opinion of the law and he attempts to apply 
that in the jury room, regardless of what the Court says the law is, 


then there is no way for any one of us to find out how much influence 


that erroneous opinion of the law had in the final rendition of the verdict 


and some party is going to be aggrieved. 
Whereas if the Court is mistaken in what he says about the law 
there is a possibility of review by the aggrieved party to another court. 
So it is important for you, ladies and gentlemen of the jury, to 
455 accept the law just exactly as the Court gives it to you. 
Now, as the exclusive judges of the facts you are of necessity the 
sole judges of the credibility of the witnesses and in determining credi- 
bility the Court would like to suggest certain common-sense rules that 
you will recognize, Iam sure, as having often been used by some of you, 
at least, in the everyday affairs of your lives in determining where the 


truth of a particular situation was. 
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You may take into consideration, for example, so far as you are 
able to do so from the testimony here, the manner, conduct, and de- 
meanor, of each witness who has testified, his memory or lack of 
memory, the faculty or lack of faculty of each witness to see and hear 
those things about which he has testified, the ability or lack of ability 
of each witness to convey to you through the medium of words what he 
has seen or heard, the reasonableness or unreasonableness of the story 
told - that is a pretty good test that you often apply in your everyday 
affairs - the probability or improbability of the truth of the testimony 
given by the witness; is any bias or prejudice shown by any witness 
which might have influenced his judgment or colored his testimony, 
and all those other factors including interest in the outcome of the case 
which you, as intelligent and experienced people, take into considera- 
tion when you determine the difference between truth and untruth or 

456 truth and half truth. 
And if you find that any witness has in this trial willfully testified 


falsely or corruptly, with reference to any material fact concerning 


which he could not possibly have been mistaken, you are at liberty, if 
you deem it wise to do so, to disregard the entire testimony of that wit- 
ness or any part of the witness' testimony, except insofar as it has been 
corroborated by credible witnesses or by facts and circumstances es- 
tablished by the evidence in this case. 

Now, you are the fact-finding branch of this court, ladies and 
gentlemen, and in the performance of your duties you must not let sym- 
pathy or prejudice or passion influence your judgment in any manner 
whatsoever. 

You must reach your judgment on the facts as disclosed by the 
evidence adduced in open court and inferences which are reasonably 
deducible therefrom. You are not to speculate, conjecture or guess. 

Plaintiff, Cotter M. Mathews, has brought this action against 
the defendant, Stanley A. Lindsay, alleging that the defendant was 
negligent in the operation of his automobile proximately resulting in 
injuries and damages to the plaintiff on account of which he seeks to 
recover certain money judgment from the defendant. 
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Certain facts are not in dispute in this case. It is undisputed that 
on December 19, 1957, sometime between 6:45 and seven a, m. the 
457 defendant was driving an automobile in an easterly direction on 
Constitution Avenue between First and New Jersey Avenue. | 
It appears further that vehicular traffic was moving both east and 
west on Constitution Avenue at the time. It was a misty morning and 


the streets were wet. As appears from the plat in evidence in this case, 


the so-called Capitol road leads into Constitution Avenue from the south, 
| 


a short distance to the west, of New Jersey Avenue. 
It further appears, without dispute, that the defendant's automobile 
struck the plaintiff near the centerline of Constitution Avenue and near 
the place where the westerly line of the so-called Capitol road,| if ex- 
tended, would cross the centerline of Constitution Avenue, although there 
is a dispute between the parties as to the exact place where aoe was 
struck. | 
Plaintiff asserts that he and his brother were on their way to work 
at the Post Office that morning; that plaintiff parked his automobile on 
Constitution Avenue, about three car lengths to the west of the westerly 
line of the Capitol road; that plaintiff and his brother started to cross 
Constitution Avenue from south to north, starting from the plage where 


plaintiff's car was parked. 

Plaintiff asserts that he first walked a short distance straight east 

and then started to cross Constitution Avenue diagonally in a northeaster- 

458 ly direction and that when he came to the centerline, right at the 
point where the westerly line of the Capitol road extended would cross 
the centerline, plaintiff stopped and remained standing because, he con- 
tends, he observed the traffic which had been stopped at New Jersey 
Avenue had started to move west. 

Plaintiff asserts that when he started to cross als Avenue 
he observed the traffic heading east was stopped at First Street and 
plaintiff maintains that the defendant so negligently operated his automo- 
bile, in driving at an excessive speed, failing to give full time and atten- 
tion thereto, and in driving too close behind the vehicle ahead, that the 
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defendant's automobile struck plaintiff as he was standing on the center- 
line of Constitution Avenue, proximately resulting in injuries and dam- 
ages to the plaintiff for which he seeks damages in this case. 

The defendant, on the other hand, ladies and gentlemen of the jury, 
denies that there was any negligence on his part in causing any injuries 
or damages to the plaintiff. 

The defendant asserts that he was operating his automobile in an 
easterly direction on Constitution Avenue in the lane closest to the center- 
line; that he was moving with the traffic at a speed of about twenty-five 
miles per hour, traveling about two car lengths behind the car ahead; 
that as the defendant's automobile came near the place of the accident 

459 the automobile ahead of defendant's automobile suddenly swerved 
to the right confronting the defendant with a sudden emergency, and at 
that time the defendant was about thirty-five to forty feet away, or, 
rather, at that time defendant asserts that plaintiff was about thirty-five 
to forty feet away and about ten feet west of the extended westerly line 
of Capitol road and one foot south of the centerline of Constitution Avenue. 

Defendant contends that he applied his brakes and traveled about 
ten to eleven feet after his automobile struck plaintiff and that he did 
everything he could to avoid the accident when confronted by said emer- 
gency. 

Defendant also maintains that even if he was negligent plaintiff 
himself was guilty of contributory negligence, precluding his recovery 
of damages in this case. Defendant also denies the extent of injuries 
and damages as claimed by plaintiff. 

Plaintiff denies that he was guilty of contributory negligence and 
asserts that even if it be assumed that he was guilty of contributory 
negligence that plaintiff is entitled to the benefit of the doctrine of last 
clear chance, which still entitles him to recover damages from the 
defendant. 

The defendant, on the other hand, denies that the doctrine of last 
clear chance applies in this case. 


Now, very briefly, but in the main, these are the respective 
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contentions of the parties as to how this accident happened. Obviously 
I have not endeavored to elucidate the evidence in detail. Counsel have 
argued the case at length with you and covered the details of the evidence 
with you. | 

I want to repeat that if I have said anything in outlining briefly 
these claims to you that conflicts with your own recollection you should 
rely solely upon your own remembrance. If these claims have been 
presented by the Court in a way that seemed to you to be out of balance 
you should not try to construe that as indicating how the Court feels the 
case should be decided. | 

I have tried to present them to you objectively, in such a way as 
to be fair to both sides without any indication from the Court as'to how 
you should decide the case because Iam anxious to submit it to you free 
from such indication, you being the exclusive judges of the facts in this 
case. | 
The mere fact, of course, that an accident happened and plaintiff 
was injured does not in and of itself create liability on the part of the 
defendant to respond in damages. Defendant was not an insuror of the 
safety of plaintiff. No presumption of negligence whatever arises from 
the mere happening of the accident. ! 

On the contrary, the presumption is that reasonable care lwas ex- 
ercised by the defendant, and to recover damages from the defendant 


461 plaintiff must prove by a fair preponderance of the evidence that 


the defendant was negligent and that such negligence was a proximate 
| 


cause of plaintiff's injuries and damages. | 


The burden of proof in a civil case differs from that ina criminal 


: z : : | 
case. Ina criminal case the prosecution must prove its case beyond a 
| 


reasonable doubt; whereas, in a civil case the rule is that plaintiff must 
| 


prove his case by a fair preponderance of the evidence. | 


The words "preponderance of the evidence" mean that in order to 


find a verdict for plaintiff you must be reasonably satisfied that plaintiff's 


contentions are true. 'Preponderance of the evidence” means evidence 


of greater convincing force. The duty of the jury is to weigh the evidence 
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carefully and to find a verdict for the party in whose favor the evidence 
preponderates. 

If the evidence is evenly balanced then the verdict must be for the 
defendant. 

As I previously stated, plaintiff must prove the negligence of the 
defendant by a fair preponderance of the evidence. "Negligence" is the 
failure to exercise that degree of care that an ordinary prudent person 
would have used under like or similar circumstances. Considering the 
condition of the road, the weather conditions, and other conditions then 
prevailing, this is the standard of care required of the defendant in or- 

462 der to determine whether he was negligent. 

Negligence is not an absolute term. It isa relative one. The 

conduct in question must be considered in the light of all the circumstanc- 


es of the case. What is negligence under one set of conditions might not 


be negligence under a different set of conditions. 

The amount of care or caution required varies with the circum- 
stances. It varies directly in proportion to the danger known to be in- 
volved in the situation. 

It was the duty of the defendant, in operating his automobile, to 
maintain a proper lookout, to give full time and attention to its opera- 
tion, to have his automobile under proper control, to drive at a reason- 
able speed, and not to follow it too closely to the vehicle ahead. 

On the other hand, it was the duty of plaintiff, in crossing Consti- 
tution Avenue, to use reasonable care to observe the traffic coming both 
ways in order to determine that he might safely cross the street and to 
use all his faculties to avoid danger to his person. 

I also indicated to you, members of the jury, that plaintiff must 
prove by a fair preponderance of the evidence that the defendant's 
negligence was a proximate cause of plaintiff's injuries. 

The proximate cause of an injury is that cause which in natural 
and continual sequence, unbroken by any efficient intervening cause, 

463 produces the injuries and without which the result would not have 


occurred, 
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If plaintiff has failed to prove by a fair preponderance of the evidence 
that plaintiff's injuries proximately resulted from defendant's negligence, 
then your deliberations would end there and your verdict would be for the 
defendant. | 
If, however, plaintiff has proved by a fair preponderance of the 
evidence that the defendant was negligent, and that his negligence was 


the proximate cause of plaintiff's injuries, then you would come) to the 
next question; namely, was plaintiff guilty of contributory negligence. 
In considering this issue the Court charges you that there | lis no 
presumption of negligence as against the plaintiff from the happening 
of the accident just as there was no presumption against the defendant 


of negligence when you were considering the negligence of the defendant. 
So when you are considering the issue of contributory negligence 

of plaintiff there is no presumption of negligence against the plaintiff. 

To the contrary, there is a presumption that plaintiff exercised due care 


and the burden of proof rests upon the defendant to establish the contribu- 


tory negligence of the plaintiff by a fair preponderance of the evidence, as 
I have defined "fair preponderance” to you. | 

Now, "contributory negligence” simply means this: When a plaintiff 

464 seeks to recover damages, even though he proves a defendant negli- 


gent, if he himself, the plaintiff himself, failed to use the care that an 
ordinary prudent person would have used under like or similar circum- 
stances, and such failure on the part of plaintiff proximately contributed 
in any way in causing his injuries, then plaintiff cannot recover damages. 
We do not have the rule or so-called rule of comparative negligence 
in this jurisdiction; that is to say, jurors are not permitted to weigh the 
negligence of the defendant with the negligence of plaintiff and to deter- 
mine that defendant is negligent because he is more responsible than the 
plaintiff. That isn't the rule. 
We have the rule of contributory negligence. If plaintiff) iwas negli- 
gent and his negligence proximately contributed in the slightest degree 
in causing his injuries it precludes recovery by him unless the doctrine 


of last clear chance applies, which I will later explain to you. | 
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Therefore, even if you find the defendant was negligent, if 
the defendant has proved by a fair preponderance of the evidence that 
plaintiff was contributorily negligent then your verdict would still be 
for the defendant unless you find the doctrine of last clear chance ap- 
plies as I will now explain to you. 

The doctrine of last clear chance presupposes a perilous situation 

465 created or existing through the negligence of both plaintiff and 
the defendant, but assumes there was a time when the defendant could 
and plaintiff could not, by means available, avoid the accident. 

It is not to be applied if the emergency is so sudden that there is 
no time to avoid the collision. The burden of proof is upon plaintiff to 
prove by a fair preponderance of the evidence these four elements: 
First, that plaintiff was in a position of danger; second, that plaintiff 
was oblivious of danger or unable to extricate himself from the position 
of danger; third, that the defendant was aware or by the exercise of 
reasonable care should have been aware of plaintiff's danger and obliv- 
iousness or inability to extricate himself from the danger, and; fourth, 
that the defendant, with means available to him, was by the exercise of 
reasonable care able to avoid striking plaintiff after he became aware or 
should have become'aware of the latter's danger and inability to extricate 
himself from danger, and failed to do so. 

If any one or more of these four elements are wanting then the 
doctrine has no application and it is your duty to disregard it. 


In other words, the doctrine of last clear chance does not come 


into play to excuse contributory negligence upon the part of plaintiff un- 
less the plaintiff establishes by a fair preponderance of the evidence all 
four of the factors just outlined to you. Unless you find both defendant 
and plaintiff negligent the doctrine would not apply. 

If, as I have just explained to you, you find both parties were 
negligent but that plaintiff has proved by a fair preponderance of the 
evidence all of the essential factors of the doctrine of last clear chance, 
then plaintiff would be entitled to recover. 


105 

If, however, plaintiff has failed to prove by a fair preponderance 
of the evidence all of the essential factors of last clear chance, as I 
have defined it to you, then your verdict would be for the defendant even 
though defendant was negligent if plaintiff himself was guilty of contrib: 
utory negligence. | 

Plaintiff asserts that even assuming that he was negligent that he 
has proved by a fair preponderance of the evidence that he was ina 
position of danger and unable to extricate himself therefrom, and that 
the defendant, by the exercise of reasonable care, should have seen 


plaintiff and have been aware of plaintiff's danger and inability to ex- 


tricate himself therefrom, and with the means available to him 'was, 

by the exercise of reasonable care, able to avoid striking plaintiff after 

he became aware or should have become aware of plaintiff's danger but 

failed to do so. | 
Defendant, on the other hand, contends that the last clear chance . 


467 doctrine has no application to the facts in this case. He asserts 
that because he was in the regular line of traffic closest to the center- 
line on Constitution Avenue in the exercise of ordinary care he was un- 
able to see plaintiff until after the automobile in front of defendant sud- 
denly swerved to the right and then plaintiff was such a short distance 
away that defendant, even by the exercise of reasonable care, was unable 
to avoid striking plaintiff. | 

Defendant asserts further that he was faced with a sudden emer- 
gency so that there was no time to avoid a collision. Whereas plaintiff 
contends that there was no emergency; 1 in any event, it was nat so sud- 
den as to prevent the defendant, in the exercise of reasonable cate: to 
avoid striking the plaintiff. | 

So you see there is a conflict here in this issue and it - for you, 
ladies and gentlemen of the jury, to resolve this conflict and, lif you 


reach this issue, to determine whether the last clear chance doctrine 


| 
Now, in addition to the common law rules of negligence jand con- 


applies. 


tributory negligence which I have just defined to you there are certain 
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traffic and motor vehicle regulations for the District of Columbia which 
have been received in evidence in this case and are now before you for 
your consideration. 
I have previously read these to you but I want to read them to you 
468 again and explain the effect of a possible violation of any of these 
regulations by either of the parties to this case. 
The first regulation has to do with speed and reads: 
"No person shall drive a vehicle on a street or high- 
way at a speed greater than is reasonable and prudent under 
the conditions and having regard to the actual and potential 
hazards then existing. In every event speed shall be so 
controlled as may be necessary to avoid colliding with any 
person, vehicle, or other conveyance on or entering the 
street or highway in compliance with legal requirements 
and the duty of all persons to use due care." 


And then there is a further provision: 
"Where no special hazards exist that requires lower 


speed for compliance with (a) of this section, "' - which I 


just read - "the speed of any vehicle not in excess of the 
limits specified in this section or established as herein- 
after authorized shall be lawful, but any speed in excess 
of the limits specified in this section or established as 
hereinafter authorized shall be prima facie evidence that 
the speed is not reasonable or prudent and that it is un- 
lawful:" 


And, as I indicated to you before, it has been stipulated here that 
the speed limit was twenty-five miles per hour. Consequently, driving 
in excess of twenty-five miles per hour at this particular place would 
be prima facie evidence that the speed was unlawful. 

"Prima facie evidence’ means evidence which standing alone and 
unexplained would maintain the proposition and warrant the conclusion 
to support which it is introduced. In the final analysis it is for you to 
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determine from all the evidence whether there has been a violation of 
this section of the ordinance relating to speed. | 
The next section of the regulations provide: | 

"The driver of every vehicle shall, consistent with 
the requirement of (a), - which I just read to you on 
speed - "drive at an:appropriate reduced speed when 
special hazard exists with respect to pedestrians or 
other traffic or by reason of weather or highway condi- | 


tions. " 


Section 33 provides: 

"The driver of a vehicle shall not follow another 
vehicle more closely than is reasonable and prudent, 
having due regard for the speed of such vehicles and 
the traffic upon and the condition of the highway. " 


Section 53 provides: 

"Every pedestrian crossing a roadway at any 
point other than within a marked crosswalk or within 
an unmarked crosswalk at an intersection shall yield 


the right-of-way to all vehicles upon the roadway." 


As I indicated to you before, as a matter of law the Court charges 
you there was not either a marked or unmarked crosswalk. This, of 
course, is another one of these relative rules. It does give the right-of- 
way to the vehicle but it is for you to determine from all the facts and 
circumstances and the evidence in this case whether or not there has been 
any violation of this section. 

Section 54 provides: 

"Notwithstanding the provisions of this Article 
and of Article Il, Sec. 11, every driver of a vehicle 
shall exercise due care to avoid colliding with any 
pedestrian upon any roadway and shall give warning 
by sounding the horn when necessary and shall exercise| 
proper precaution upon observing any child or any | 
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confused or incapacitated person upon a roadway." 


Section 57 provides: 

"No pedestrian shall cross a roadway at any 
place other than by a route at right angles to the curb 
or by the shortest route to the opposite curb, except 
in a crosswalk. " 


And finally 99 (c) provides: 

"An operator shall, when operating a vehicle, 
give full time and attention to the operation of the 
same." 


If plaintiff has proved by a fair preponderance of the evidence, 
ladies and gentlemen of the jury, that the defendant violated any of these 
regulations then, aside from the common law rule of negligence previous- 
ly defined to you, such a violation would be negligence as a matter of law, 
and if such negligence was a proximate cause of plaintiff's injuries it 
would constitute liability on the defendant's part provided there was no 


contributory negligence, and if there was contributory negligence, provid- 


ing the last clear chance doctrine did not apply. 

On the other hand, if plaintiff violated any of these regulations, 
which I have read to you, and such violation proximately contributed to 
plaintiff's injuries, that would constitute contributory negligence as a 
matter of law, aside from the common law rule of contributory negli- 

472 gence which I have defined to you, and would preclude plaintiff's 
recovery in this case provided the last clear chance doctrine does not 
apply in this case. 

Now, there is before you, members of the jury, evidence in this 
case consisting of various exhibits, the oral testimony of witnesses as 
to what transpired, evidence of physical facts, as well as so-called ex- 
pert testimony. All this evidence should be considered by you together 
and you should give ‘it such probative force and effect as you deem it 
proper to receive. 
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Several experts have testified medically, several medical experts, 
and also an expert witness with reference to the markings on the road. 
The jury are instructed that a person who by education, study, and ex- 
perience, has become an expert in any art, science, or profession, and 
who is called as a witness may give his opinion as to any such matter 
in which he is versed and which is material to the case. 

You should give careful consideration to the opinion expressed in 
connection with the other evidence in the case and you should weigh the 
reasons, if any, given for such opinion. You are not bound, however, by 
such an opinion. You may give it such weight as you deem it is entitled 
to receive whether that be great or slight and you may reject it/if, in 
your judgment, the reasons given for it are unsound. 


473 Now, if you come to the issue of damages in this case, ladies and 
gentlemen of the jury, your verdict should be for plaintiff in such an 
amount as will, in your judgment, fairly, fully, and reasonably, com- . 
pensate plaintiff for the injuries sustained by him proximately bs a re- 
sult of the defendant's negligence, taking into consideration the physical 
pain and mental anguish suffered by plaintiff and that plaintiff will 
reasonably suffer in the future because of such injuries, the nature, 
extent, severity, and permanency, of plaintiff's injuries including any 
scars and any permanent impairment to his leg. | 


Of course, there is no way to measure pain and suffering in the 


exact value of disabling injuries. The amount of such damages, pain 


and suffering and for permanent injuries must be left to the good judg- 


ment and sound discretion of the jury. 
In addition, plaintiff would be entitled to recover what is called 
special damages, such as doctors' and hospital expenses incurred prox- 
imately as a result of defendant's negligence and any loss of earnings 
sustained proximately as a result of defendant's negligence. 
I do not mean by that that you must particularize or itemize all 
of these matters in your verdict. Your verdict, if for plaintiff, must 
be for a specific sum that you will specify but in arriving at that sum 
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you must consider all the items that I have just enumerated in the light 
474 of the evidence. 

You will consider the case, therefore, ladies and gentlemen of the 
jury, in the light of the instructions I have just given to you, using the 
same practical approach, the same ordinary common sense and intel- 
ligence that you would employ in determining any other important mat- 
ter that you have occasion to decide in the course of your everyday 
experiences. You are aware, of course, that your verdict must be 
unanimous. 

Upon reaching the jury room you will first select a foreman or 
forewoman from among yourselves who will preside over your delibera~- 
tions in the jury room and speak for you when you return your verdict 
to this Court. Then you will proceed to reach a verdict impartially, 
without sympathy, passion or prejudice on one side or the other. 

Two typewritten forms of verdict are being submitted to you. If 
you find for the plaintiff in accordance with the Court's instructions 
your verdict would read, "We, the jury in the above entitled cause, find 
for the plaintiff, Cotter M. Mathews, and assess damages for the plain- 
tiff in the sum of" blank dollars. Fill in the blank, have the foreman or 
forewoman sign the verdict, have it dated, and return to the Court. 

If you find for the defendant in accordance with the Court's instruc- 
tions your verdict would read "We, the jury in the above entitled cause 
find for the defendant, Stanley A. Lindsay". In that event your foreman 

475 or forewoman would sign the verdict, have it dated, and return 
that form to the Court. 

Anything you wish to say, gentlemen ? 

MR. MITCHELL: May we approach the Bench? 

(At the Bench:) 

MR. MITCHELL: At this time I renew my objections to the denial 
of the instructions I submitted and to the modifications and renew my 
objection to the granting of an instruction on behalf of the defendant of 
the sudden emergency, and object to the failure of the Court to instruct 
the jury with respect to the prayer submitted today to the Court, in regard 
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to the application of the sudden emergency doctrine. 
MR. DOHERTY: The only thing I wanted to say, if your one 
please, was I still think that Regulation 33 shouldn't have been given 
to the jury. Thatis, "following too closely". | 
THE COURT: Well, that is all right. You have your objection. 


(End of Bench conference. ) 
* * * * * 


476 (Later this date the following occurred:) 
(The jury entered the courtroom and resumed their places in the 

jury box. ) | 
THE COURT: The foreman or forewoman of the jury will please 

rise. 

I understand you desire the Court to repeat the charge on, 

clear chance. Is that it? 


THE FOREMAN OF THE JURY: Yes, sir. 


THE COURT: I will be glad to do so. You may be seated. 
Ladies and gentlemen of the jury, the doctrine of last clear chance 


presupposes a perilous situation created or existing through the negligence 
of both plaintiff and the defendant, but assumes there was a time when the 
defendant could, and plaintiff could not, by means available avoid the ac- 
cident. | 
It is not to be applied if the emergency is so sudden that there is 
no time to avoid the collision. The burden of proof is on the plaintiff 
to prove by a fair preponderance of the evidence these four elements: 
First, that plaintiff was ina position of danger; second, that plaintiff 
was oblivious of danger or unable to extricate himself from position 
of danger; third, that the defendant was aware or by the exercise of 
reasonable care should have been aware of plaintiff's danger and obliv- 
477 iousness or inability to extricate himself from the danger, and; 
fourth, that the defendant, with means available to him, was by the ex- 
cercise of reasonable care able to avoid striking plaintiff after he be- 
came aware of the latter's danger and inability to extricate himself from 


danger, and failed to do so. | 
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If any one or more of these four elements are wanting then the 
doctrine has no application and it is your duty to disregardit. In other 
words, the doctrine of last clear chance does not come into play to ex- 
cuse contributory negligence upon the part of plaintiff unless the plain- 
tiff establishes by a fair preponderance of the evidence all the four 
factors just outlined to you. Unless you find both defendant and plain- 
tiff negligent the doctrine would not apply. 

If, as I have just explained to you, you find both parties were 
negligent but that plaintiff has proved by a fair preponderance of the 
evidence all of the essential factors of the doctrine of last clear chance 
then plaintiff would be entitled to recover. 

If, however, plaintiff has failed to prove by a fair preponderance 
of the evidence all of the essential factors of last clear chance, as I 
have defined it to you, then your verdict would be for the defendant 
even though the defendant was negligent if plaintiff himself was guilty 

478 of contributory negligence. 

I am going to ask you to retire again now and try to reach a 
verdict in this case. 

Thank you. 

(Thereupon the jury retired again. ) 


[Filed April 14, 1959] 
We the jury, in the above-entitled cause, find for the defendant, 


Stanley A. Lindsay. 


Dated: 14 April, 1959 /s/ Martin S. Nicklewski 
Foreman or Forewoman 


| Filed April 14, 1959] 113 
VERDICT AND JUDGMENT 


This cause having come on for hearing on the 8th day of April, 
1959, before the Court and a jury of good and lawful persons of this 
district, to wit: | 
Sarah Dauber Mary G. MeNickle 
Catherine E. Collins Stephen P. Naylor 
Neva A. Littlejohn Elsie F. Pearson 
Jerome H. Winkler Martin S. Nicklewski 
Lela E. Lynch Eleanor P. Lewis 
Nicholas Panella Mary E. Mahoney 
who, after having been duly sworn to well and truly try the issues 
between Cotter M. Mathews, plaintiff and Stanley A. Lindsay, defendant 


and after this cause is heard and given to the jury in charge, they upon 

their oath say this 14th day of April, 1959, that they find for the defend- 

ant against said plaintiff. 
WHEREFORE, it is adjudged that said plaintiff take nothing by 


this action, that said defendant go hence without day, be for nothing 
held and recover of plaintiff his costs of defense. | 
Harry M. Hull, Clerk, 


By /s/ Dean F. Miller 
By direction of Deputy Clerk. 


Judge Luther W. Youngdahl 


a 


114 
[Filed April 24, 19 59] 
MOTION FOR A NEW TRIAL 

Plaintiff, Cotter M. Mathews, by and through his attorneys, moves 
this Honorable Court to set aside the verdict returned in the above en- 
titled case on April 14, 1959, and to vacate the judgment entered thereon 
on April 14, 1959, and to grant a new trial herein, on the following 
grounds: 

1. That the verdict herein is contrary to law. 

2. That the verdict herein is against the substantial and clear 
weight of the evidence. 

3. That the Court erred in instructing the jury, over plaintiff's 
objection, concerning any pedestrian violations committed by the plain- 
tiff in that the evidence negatived any causal connection between said 
alleged pedestrian violations and the collision in question. 

4. That the Court erred in instructing the jury, over plaintiff's 
objection, on the doctrine of "Sudden Emergency" in that the doctrine 
was not applicable to the facts of the case herein, and it is in direct 
conflict with the Court's prior instruction on the motorist violation by 
the defendant of "following too closely". 

5. That the interests of justice require that this Honorable Court 
set aside the jury's verdict in the above entitled case, and grant a new 
trial. 

6. And for such other and further reasons as will be called to the 
attention of this Honorable Court upon the hearing of this Motion. 


/s/ Gordon J. Myatt *» 
Curtis P. Mitchell 


John A. Shorter, Jr. 
Gordon J. Myatt 
Attorneys for Plaintiff 
508 Fifth Street, N. W. 
Washington 1, D.C. 
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[ Filed May 20, 19 59] 
MEMORANDUM | 

Plaintiff was struck by defendant's automobile on December 19, 
1957, at approximately 6:45 A.M. He brought suit against the defendant, 
contending that the defendant's negligence in the operation of his automo- 
bile proximately caused plaintiff's injuries. Defendant denied negligence 
and contended that plaintiff was contributorily negligent. This the plain- 
tiff denied, and, alternatively, he relied on the doctrine of last clear 
chance. | 

The testimony at the trial showed that defendant was driving in an 
easterly direction on Constitution Avenue between First Street and New 
Jersey Avenue, N.W., in the lane of traffic closest to the center line of 
the street. Moments before, plaintiff had parked his car along the south- 


ern curb of Constitution Avenue and had then proceeded in a diagonal path 
across Constitution Avenue, at a point where there was no cross-walk. = 
When the plaintiff was at or near the, center line of the street, he was 
struck by defendant's automobile and his right leg was broken. 
After a four-day jury trial, a verdict was returned for the defend- 
ant. Plaintiff has moved for a new trial. He argues: | 
1. The evidence did not justify the verdict and should, th an 
exercise of the Court's discretionary powers, be set aside; 
2. The Court erred in its instructions in that the following issues 
should not have been submitted to the jury: pedestrian violations and 


"sudden emergency". 


A new trial may properly be granted where the evidence is legally 
insufficient to support the verdict. See 6 Moore's Federal Practice 
859. 08[ 5] and cases cited. In the instant case, the Court is of the opin- 
ion that there was ample evidence for the jury to reach the verdict it 
did. The plaintiff was struck while he was at or near the center line 
of the street and outside a cross-walk. Taking into consideration the 


17 Based on the District of Columbia Traffic Regulations, sedtion 2, and 
the testimony of an expert, the Court found, as a matter of law, that 
there was no cross-walk at the place where plaintiff crossed Constitution 
Avenue nor where he was struck. The jury was so instructed. 


116 
fact that on a weekday, at the time this accident occurred, Constitution 
Avenue is a busy thoroughfare, there was sufficient evidence upon which 
the jury could base a finding of contributory negligence. Therefore, even 
if the jury found the defendant negligent, the plaintiff would have been 
barred from recovery. 

Furthermore, the jury could reasonably have found that the doc- 
trine of last clear chance did not apply to the facts in this case. The 
defendant testified that he did not see the plaintiff, even though he was 
keeping a lookout, until he was about forty feet away. The reason for 
this was that a car immediately in front of the defendant's swerved to 
the right, and only then was the plaintiff visible. From this testimony, 
the jury could have concluded that the defendant had no opportunity to 
avoid the accident after he became, or should have become aware of the 
plaintiff's position of peril. 

The Court instructed the jury on the District of Columbia traffic 
regulations pertaining to pedestrians. One of these, Section 57, reads: 


‘No pedestrian shall cross a roadway at any place 
other than by a route at right angles to the curb or by the 
shortest route to the opposite curb, except in a crosswalk. " 


Plaintiff now argues that the submission of this regulation to the jury 


was error since there’ was no causal connection between the manner in 


which the plaintiff arrived at (or near) the center of the street and his 


subsequent injuries. But this was for the jury to decide. Moreover, 
plaintiff's negligence cannot here be restricted to his walking across 
the street; the jury could have found plaintiff negligent in that he allow- 
ed himself to be in the middle of the street between lanes of fast-moving 
vehicles. And it certainly would not have been unreasonable for them 
then to have concluded that plaintiff's negligence in this regard contribut- 
ed to his injuries. 

The Court submitted the issue of last clear chance to the jury. 
Part of the charge was: 


"{t [last clear chance] is not to be applied if the 
emergency is so sudden that there is no time to 
avoid the collision. " 
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Plaintiff complains that this was error. But it is simply‘a ‘corollary of 
the charge immediately preceding that the last clear chance | 


“assumes there was a time when the defendant could, 
and the plaintiff could not, by means available, avoid 
the accident. " 


See Jackson v. Capital Transit Co., 69 U.S. App. D.C. 147, 149; 99 F. 
2d 380, 382 (1938); Capital Transit Co. v. Garcia, 90 U.S. App. D.C. 
168, 194 F. 2d 162 (1952); Baber v. Akers Motor Lines, 94 U.S. App. 
D.C. 211, 214; 215 F. 2d 843, 846 (1954). In order for the last clear 
chance doctrine to apply there must be a "chance" to avoid the| accident. 
From the testimony in this case, the jury might have concluded that the 
defendant could not see the plaintiff until the car preceding defendant's 
swerved away and that at that time it was too late to avoid striking the 
plaintiff. Cf. Tyler v. Starke, 76 App. D.C. 42, 128 F. 2d 611 (1942). 
This is the typical case where the jury could have decided the 
issues of negligence, contributory negligence and last clear chance 
either way because of the conflict in the testimony. In such a situation, 
for the Court to grant a new trial would be to usurp the function of the 
jury. | 
Motion denied. 


/s/ Luther W. Youngdahl 
Judge 


May 20, 1959 


[ Filed May 20, 1959] | 
ORDER 

This cause having come on to be heard on plaintiff's motion 

for a new trial, after oral argument and careful consideration of the 

briefs filed by counsel and for the reasons stated in the memorandum 

of the Court filed herewith, it is by the Court this 20th day of May, 

1959, | 
ORDERED That plaintiff's motion be and the same is hereby 


denied. 
/s/ Luther W. Youngdahl 
Judge 


118 


[ Filed June 17, 1959] 


NOTICE OF APPEAL 
Notice is hereby given this 17th day of June, 1959, that COTTER 
M. MATHEWS hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
14th day of April, 1959 (motion for new trial denied May 20, 1959) in 
favor of defendant, STANLEY A. LINDSAY against said plaintiff, 
COTTER M. MATHEWS. 


/s/ Curtis P. Mitchell 
Attorney for 


Plaintiff, COTTER M. MATHEWS 


Copy mailed to: 

Cornelius H. Doherty, Esq. 
1010 Vermont Avenue, N. W. 
Washington, D.C. 

Attorney for Defendant 


See ee Re 
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[ Drawing made from Tracing of 
Portion of Plaintiff's Exhibit 2 


Filed August 28, 1959] 
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BRIEF ‘FOR APPELLEE 


Anited States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT Oniteg States 
Sey Ff Avpenrs 
No. 15,272 


COTTER M. MATHEWS, 
Appellant, 


STANLEY A. LINDSAY, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CORNELIUS H. DOHERTY 


1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorney for Appellee 


(i) 
| 


STATEMENT OF QUESTION PRESENTED 


1. In the opinion of the appellee, appellants questions 
1 and 2 are improperly presented for the record indicates that 
no request was made for an instruction on sudden emergency 


and none was given. 


2. Appellant's question No. 3 is properly presented 


but on an improper premise. 
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APPEAL ree THE UNITED STATES DISTRICT COURT. 
OR THE DISTRICT OF COLUMBIA 
—_——— 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The appellant, Cotter M. Mathews, was the plaintiff in the trial 
Court, and the appellee, Stanley A. Lindsay, was the defendant in the 
trial Court, and they will be hereafter referred to in that capacity. 


The defendant believes that it is necessary to more fully set 
forth the factual situation covering all the testimony which was presented 
to the jury and which does not appear in the plaintiff's statement of the 


case. 
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The plaintiff, Cotter M. Mathews, accompanied by his brother, 
Cliff P. Mathews, both employees of the City Post Office, and who were 
due at their employment at 7:00 A.M., parked his car on the south side 
of Constitution Avenue, between New Jersey Avenue and First Street, 
N.W., at about 6:50 A.M., about three or four cars west of the entrance 
to the Capitol grounds, and started walking across Constitution Avenue, 
at an angle, in a northerly direction. The plaintiff testified that as he 
walked toward the center of the street he observed that eastbound traf- 
fic at First Street was stopped and that the westbound traffic was stopped 
at a red light at New Jersey Avenue (J.A. 35-36). It was dawn, the street 
was damp and it was misting, and the street lights were on. 


It was testified that Constitution Avenue was 73 feet wide at this 
point with a 5.85 grade eastbound. Plaintiff's exhibit No. 2 was received 
in evidence and the point where the plaintiff allegedly was hit was marked 
at 163 feet from the west curb line of New Jersey Avenue and 462 feet 
from the west curb line of Constitution Avenue. Plaintiff's exhibit No. 2 
also discloses that Constitution Avenue is 73 feet wide at this point and 
that it is 41 feet from the south side to the medium strip and 32 feet 


from it to the north curb. 


The plaintiff testified that, with his brother five to six feet to. his 
left, he started across Constitution Avenue and as he approached the 
white line, approximately in the middle of the street, the westbound 


traffic at New Jersey Avenue began to move and he came to a stop on» 


the white line and his brother was on the north side over the white line. 
The plaintiff further stated that while we were standing there traffic at 
First Street had just started to move and while he was standing there 
the car coming from First Street hit him. The car hit him on the left 
side and spun him around and he fell on his left side (J.A. 36-37). 


The note on page 2 of plaintiff's brief states that the medical 
evidence showed that plaintiff suffered a compound fracture of the 
distal third of the right tibia and fibula of the right leg. 
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On cross-examination the plaintiff was asked whether, after 
getting out of his car, he started walking diagonally across the street 
and he replied that when he first got out of the car he walked to the end 
of the car and he was asked whether or not in his deposition on August 
15, 1958, at page 7, he had made the following statement: 


"After I parked my car I got out and locked | 
it and started across Constitution Avenue at an 
angle going to the other side of the street. " 


The plaintiff stated that he had made that statement, As he|started 
across there wasn't any traffic of any kind moving either from First 
Street east, or from New Jersey Avenue west, for he looked both ways; 
that just before he stepped on the line he looked toward First Street and 
did not know whether the cars were moving east because when he got to 
the center line he was primarily interested in those on the right (J.A. 
40C-40F); that he heard the motor of the motorcycle officer who was 
parked at the light at New Jersey Avenue; that the light changed and 

the traffic started to move west and some time between the time the 
officer left New Jersey Avenue and reached the point where plaintiff 
was standing he was struck from behind (J.A. 40H); that the lower part 
of his right leg was struck and he was facing north a matter of a few 
seconds, and that he never turned his head to the left to see whether 
there was any traffic coming after he arrived at the center line (J.A. 
403); that he looked to the right and at that time the lights were just 
starting to change on New Jersey Avenue for westbound traffic; that 

he heard the motors racing and that's what made him think the lights 
were changed. 


He admitted that on August 15, 1958, at the time of the taking of 


his deposition, that he made the following statement: 


"answer. I was looking at the traffic coming 
towards me, yes, where the policeman was comr 
ing from, but I was standing on the line. The other 
traffic was down at the corner of First Street but 
it was only about two lanes of traffic down there. M 
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The plaintiff admitted that he gave the following answer in his 
deposition, which was taken on August 15, 1958: 


"Answer. No, no. The officer was the only 
traffic coming. He was infront. He was on the 
motorcycle and there was traffic next to him. 

They were coming side by side. No traffic passed 
me in front or back before Iwas struck. A. That's 
right.” (J.A. 41-42) 

The plaintiff called James Havenner of the Metropolitan Police, 
who was on his way to headquarters, and who had made a left hand turn 
out of Delaware Avenue to go west on Constitution Avenue, and when he 
was 100 feet west of New Jersey Avenue he saw a man in the street 
about one foot to the left on the east side of the Avenue; that when he 
came out of Delaware Avenue the traffic was not stopped at New Jersey 
Avenue. It was moving traffic. He also noticed the traffic eastbound 
but did not notice any traffic travelling at excessive speed or he would 
have turned around and went after them (J.A. 29-31). 


On cross-examination the witness testified that Delaware Avenue 
is about 300 feet from New Jersey Avenue, and as he came out into 
Constitution Avenue the traffic was moving east and west in both direc- 
tions and it continued to move all the time until he saw the plaintiff in 
the road (J.A. 33-34A). In answer to a question from the Court the 
officer stated that there were three lanes east and three west and it 
was rush hour at that time of the morning; that he saw the traffic com- 
ing east on Constitution Avenue and it was normal rush hour traffic. 


The plaintiff called Stewart L. Williams, a motorcycle policeman 
assigned to a traffic car, who arrived in answer to a call at about 6:58 
A.M. He testified that the defendant's automobile was toward the center 
line and the car was 13 feet east of the extended curb line of the road- 
way into the Capitol grounds; that the front end of the car was 4 feet 
south of the center line and referring to the center line as the red line 
on the plat, which was white on the street; that the rear was on the line 


but he couldn't remember if it was the wheel or the fender that was on 
the line; that there were skid marks of 54 feet over-all on the right side 
and 43 feet on the left side and that the left skid mark started 6 inches 
south of the center line and he so indicated on the board; that he talked 
to the operator of the vehicle who stated that he was travelling twenty 
to twenty-five miles an hour when an automobile some fifte n or twenty 
feet in front of him pulled away to the right and he saw the pedestrian 
standing in the street and he applied his brakes. The roadway was wet 
and it was dark. The officer further stated that the point of the accident 
was 9 feet west of the extension of the south curb line (J -A. 45-50). 

On cross-examination Officer Williams testified that the point of 
impact was placed at a point 38 feet north of the south curb line of 
Constitution Avenue so that the point of impact was 3 feet south of the 
center line, and the witness placed a circle on the plat as the point of 


impact as determined by the officers, which is plaintiff's exhibit No. 2 


(J.A. 51-52). | 


The plaintiff called Cliff P. Mathews who testified that he had to 
be at work at 7:00 A.M., and that as he and his brother crossed the 
street they were 5 feet away from each other laterally from side to 
side, and no traffic was proceeding east or west; that before starting 
across First Street he looked and the traffic was stopped both at New 
Jersey Avenue and First Street, and as he approached the white line, 
or the center line, the traffic started going west on Constitution Avenue 
and in a matter of moments the cars started going east on Constitution 
Avenue; that after he reached the white line he didn't know where his 
brother was and after reaching the white line he did not look toward 
First Street at any time; that when he reached the center line he stopped 
because the traffic was going west on Constitution Avenue; that he was 
not conscious of where or what his brother was doing at the time he 
reached the center line, nor was he conscious of his whereabouts at 


any time as he was crossing Constitution Avenue before he! reached 
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the line; that he did not see the traffic moving east on Constitution Avenue 
and then did say that he did see the traffic moving but he did not know 
where his brother was when the traffic started to move (J.A. 52A-52C); 
that the only time he saw his brother was when he was lying on the 
ground, which was after the traffic had begun to move; that he did not 

see the car before he heard it skid and that he was never aware that 

the car was approaching or passing him (J.A.52D-52E); that his 
brother's body was facing south at an angle with his head a few inches 
from the white line facing south and his feet were far from the white 


line. 


On cross-examination the witness stated that his brother had 
parked his car in back of several cars and from the time they started 
across he never saw his brother until he saw him lying on the ground, 
and that when he was between two and four feet from the center line he 
looked to the left and saw no moving traffic. It was still stopped down 
there; that the reason he didn't see his brother was that he was con- 
cerned about himself; that he stopped on the north side of the line 
because the traffic was going west on Constitution Avenue but that he 
never saw the traffic moving from First Street at any time until his 
brother was hit and'never did see his brother at the white line; that 
he could not see to First Street but that he could see across the street 
(J.A. 52E-52]). 


The plaintiff called the defendant as his witness and who stated 
that on December 19, 1957, he was employed by Novinger Plastering 


Company at the New Senate Office Building, and that he was travelling 


east on Constitution Avenue in the lane closest to the center and was 
the third or fourth car back in that line, and as he approached First 
Street the signal was green and he was moving with traffic at twenty- 
five miles an hour; that he stayed the same distance behind the car 
all the time, which was approximately two car lengths and there was 
traffic in all three lanes and cars were passing him on the right and it 
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was still raining some (J.A. 56-58). The defendant stated ad he proceeded 
east the car infront of him suddenly went to the right and he saw the 
pedestrian standing in the street and he applied his brakes; that he was 
about thirty-five to forty feet from the pedestrian when he saw him, and 
he was to the south of the white line about a foot; that there was a car 
immediately abreast of him to his right and that he travelled ten to eleven 
feet after colliding with the plaintiff; that plaintiff was kind of moving back 
and forth when he saw him (J.A. 59-64); that he did not have to slow or 
stop his vehicle when he arrived at First Street and Constitution Avenue, 
N.W. (J.A. 55). | 


The defendant, recalled as a witness on his own behalf, stated that 
he heard the testimony of the expert, Mr. Ostrom, that he was travelling 
thirty-five miles per hour at the time or prior to the time of the accident 
and stated that he was not doing thirty-five miles an hour going up from 
First Street to New Jersey Avenue on December 19, 1957, and never 
exceeded twenty-five miles per hour; that he never stopped, at First 
Street; that there was a steady flow of traffic on a green light at First 
Street and that there were a number of cars in front of him going up the 


incline from First Street to the point of the accident; that he was in the 
inside lane because he was working at the New Senate Office Building 
and he was in that lane in order to make a left hand turn at Delaware 


Avenue where he went to a parking lot (J.A. 83-844). 


| 
SUMMARY OF ARGUMENT | 

Plaintiff has misconstrued the action of the trial Court covering 
the assignment of error relative to an alleged instruction on "sudden 
emergency" for no request for such an instruction was made and none 
was given. The only reference to a sudden emergency was in connec- 
tion with plaintiff's request for an instruction on the doctrine of last 


clear chance. 
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There was definite evidence that plaintiff was crossing Constitution 
Avenue at an angle, not at a marked or unmarked crosswalk, and Sections 
53 and 57 of the Traffic and Motor Vehicle Regulations for the District of 
Columbia were material and their allowance in evidence and the Court's 


instruction to the jury covering these regulations was proper. 


ARGUMENT 
THE COURT'S REFERENCE TO AN EMERGENCY WAS PROPER 


Items I and II in plaintiff's brief refer to the alleged error of the 
Court in granting defendant's oral request for an instruction on "sudden 
emergency” and the Court's refusal to grant plaintiff's instruction No. 14 
on "sudden emergency" as a more proper instruction and that the Court's 


action was prejudicial error. 


In the pre-trial proceedings plaintiff stated that he would rely on 
the doctrine of the last clear chance (J.A.4). He also submitted an 
instruction covering this doctrine, which the Court gave in its own 


language in modified form (J.A.12). The instruction submitted by 


plaintiff was not a correct statement of the doctrine and the Court 
rightly denied the instruction as submitted and there was no objection 


to the Court's instruction as given. 


The evidence on behalf of plaintiff on this point was that he parked 
his car and started across Constitution Avenue at an angle, not at a 
marked or unmarked crosswalk. Plaintiff and his brother, Cliff Math- 
ews, both testified that there was no traffic moving between First Street 
and New Jersey Avenue on Constitution Avenue, approximately a distance 
of 625 feet, and that the traffic lights were red for east and westbound 
traffic at those points; that they walked out to the median strip and 
stopped because the westbound traffic at New Jersey Avenue had com- 
menced to move. It was dawn, the streets were wet and it was misting. 
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Both plaintiff and his brother testified that they could see to First Street; 
the brother subsequently said he could not see to First Street but could 
see across the street (J.A.521). Plaintiff said he was hit in the lower 
part of his right leg while still facing north (J.A. 401), although he had 
previously stated he had been hit on the left side (J.A. 37). 


Plaintiff's brother, allegedly crossing at the same time 5 feet to 
his left, stated that he never saw plaintiff from the time they started 
until he saw him on the ground. Neither plaintiff nor his brother saw 


cars approaching from the west until plaintiff was struck. | 


Officer Havenner testified that he turned into Constitution Avenue 
from Delaware and proceeded west and that there were three lanes of 
traffic moving east and west; that it was normal rush hour traffic, pro- 


ceeding properly; that he never stopped at New Jersey Avenue. 


| 
Officer Williams placed the point of impact as 3 feet south of the 
median strip and 38 feet north of the south curb of Constitution Avenue, 
and identified the place by a circle on plaintiff's exhibit Nd. 2. 
| 


The defendant, travelling east, stated he never stopped at First 
Street and that it was continuous traffic and that there were three or 
four cars in front of him on the inside lane and cars in the lanes to 
his right. He stated that the car in front of him moved to the right and 
he saw plaintiff two car lengths in front of him in his lane and moving 
back and forth. He couldn't turn to the right because of traffic and that 
he hit plaintiff and travelled about 11 feet after hitting him, 


When the Court was discussing the instruction on last clear 
chance he was asked about a sudden emergency and the Court stated 
that last clear chance presupposes an emergency situation (J.A. 92), 
and it was in connection with plaintiff's request for an instruction on 
this doctrine that the following reference to an emergency was made: 

"It is not to be applied if the emergency is | 


so sudden that there is no time to avoid the col- 
lision."” (J.A. 104) 


10 


In the 1959 Edition of Revised Standardized Instructions for the 
District of Columbia, the instruction approved for last clear chance is 
No. 36, on page 19, and is as follows: 


"The rule of law upon which you were 
instructed to the effect that contributory neg- 
ligence bars a recovery by the plaintiff is 
subject to an exception which has become known 
as the doctrine of last clear chance. If you find 
that the defendant was negligent and the plaintiff 
was also guilty of contributory negligence you 
may still find in favor of the plaintiff if you find 
that the plaintiff was in a position of danger; that 
the plaintiff was oblivious to his danger or was 
unable to extricate himself therefrom; that the 
defendant was aware or should have been aware 
of the plaintiff's danger and his obliviousness or 
his inability to extricate himself therefrom; and 
that the defendant after he became or should have 
become aware of the plaintiff's inextricable or 
oblivious ‘danger had the opportunity and means 
available 'to avoid the collision and failed to do so. 


"The! doctrine of last clear chance presup- 
poses a perilous situation created or existing 
through the negligence of both the plaintiff and 
the defendant but assumes that there was a time 
after such negligence had occurred when the 
defendant could and the plaintiff could not by the 
use of means then available avoid the accident. 

It is not applicable if the emergency is so sudden 
that there is no time to avoid the collision, for 

the defendant is not required to act instantaneously." 
(Emphasis supplied) 


In the case of Dean v. Century Motors, 81 U.S. App. D.C. 9, 154 


Fed. (2d) 201, the trial Court refused to give an instruction on the 
doctrine of last clear chance and this Court, in referring to an emer- 
gency, made the following statement: 


"In these circumstances, we see no proper 
place for an instruction on last clear chance. 
That doctrine presupposes a perilous situation 
created or existing through the negligence of 
both the plaintiff and the defendant, but assumes 


| 
11 | 
| 


that there was a time after such negligence had | 
occurred when the defendant could, and the plain+ 
tiff could not, by the use of means available, avoid 
the accident. It is not applicable if the emergency 
is so sudden that there is no time to avoid the col- 
lision, for the defendant is not required to act 
instantaneously." (Emphasis supplied) : 
This statement was reaffirmed in the case of Capital! Transit Co. 


v. Grimes, 82 U.S. App. D.C. 393, 164 Fed. (2d) 718. | 
It is submitted that the alleged error is not substantiated by the 
record. The reference to an emergency in the instruction on last clear 
chance was proper. The plaintiff's request to have the Court grant 
plaintiff's instruction No. 14 was properly denied for the reason that 
it was improperly phrased and also that it was not a case for the appli- 
| 


cation of the doctrine of sudden emergency. | 
| 
| 
| 
THE TRIAL COURT PROPERLY INSTRUCTED THE J URY 
COVERING VIOLATION OF PEDESTRIAN REGULATIONS 


Plaintiff in his brief, under headings III (a) and II (b), relies 
entirely upon his view of his evidence to support his theory that the 
Court erred in instructing the jury on Sections 53 and 57 of the Traffic 
and Motor Vehicle Regulations for the District of Columbia in the 
absence of some evidence to establish that plaintiff had violated the 

| 


regulations. On page 17 of his brief he states: 
| 
"The undisputed facts indicate that the appel- 
lant, prior to starting across the street, exercised 
every reasonable caution. It was established that 
both east and westbound traffic were stopped in | 
obedience to the mechanical signal devices regulat- 
ing the respective lanes of traffic. It further appear- 
ed that when he arrived at or near the centerline of 
the roadway, traffic began moving westwardly and 
he stopped to allow it to pass." 
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Plaintiff fails to take into consideration the testimony of Officer 


Havemie=;his own witness, that traffic was moving east and west at all 


times from the time he entered Constitution Avenue some 450 feet to the 
east of the point of the accident; the fact that his brother Cliff did not 
see him from the time he left the car until he saw him on the ground, 
which would indicate that plaintiff was dodging in between cars to cross 
Constitution Avenue; the fact that the police placed the point of impact 

3 feet south of the median line would indicate that he had never reached 
that point as he testified; the fact that he finally testified he was hit on 
the right leg instead bf the left side would also indicate that he was jump- 
ing back and forth as testified to by the defendant. 


There was also definite testimony on the part of the defendant that 
the traffic moved continuously and that there were three or four cars in 
front of him that must have passed the plaintiff before he was struck, 
although plaintiff said that no cars had passed him proceeding east or 
west before he was hit. 


Plaintiff, in his brief on page 18, states: 


"The appellant admitted that he started across 
the street at an angle and stopped, because of on- 
coming westbound traffic, and remained standing 
at the mid or dividing line of the street for some 
time." 
Plaintiff admits that he was crossing at an angle, not at a cross- 
walk, in violation of Section 57 of the Traffic and Motor Vehicle Regula- 


tions for the District of Columbia, which is as follows: 

"No pedestrian shall cross a roadway at any 
place other than by a route at right angles to the 
curb or by the shortest route to the opposite curb, 
except in a crosswalk." 

There is also no question but that plaintiff was crossing at a point 
where there was neither a marked or unmarked crosswalk, and the Court 
so instructed the jury after taking the testimony of an expert on this point 
(J.A. 90). 
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Under the circumstances, defendant was entitled to have the bene- 
fit of Section 53 of the Traffic and Motor Vehicle Regulations of the Dis- 


trict of Columbia, which is as follows: 


"Every pedestrian crossing a roadway at any 
point other than within a marked crosswalk or | 
within an unmarked crosswalk at an intersection | 


shall yield the right-of-way to all vehicles upon 
the roadway." 


The fact that plaintiff was struck by a vehicle and the defendants 


| 
testimony that he was travelling in his proper lane in a ei manner 


was sufficient to have the jury consider this regulation with others to 


determine the proximate cause of the accident, and whether plaintiff 
was required, under the circumstances of this case, to yield-the right- 


of-way to the defendant. 
| 


CONCLUSION 


It is respectfully submitted that the Court properly instructed the 
jury upon the issues claimed as error by plaintiff and that the judgment 
of the trial Court should be affirmed. | 
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The appellee, Stanley A. Lindsay, moves the Court in banc to 
grant a rehearing, and for grounds therefor states that in reversing 
the judgment of the United States District Court for the District of 
Columbia and in awarding a new trial the Court erred in the following 


respects: | 
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1. The opinions of the majority of the division of this Court fail to 


apply the recognized law of this Court on the doctrine of last clear 


chance. 


2. The opinions of the majority, in reversing the case and granting 
a new trial, overlook the law of this jurisdiction that the Court's charge 


to a jury must be considered in its entirety. 


3. The opinions of the majority, in permitting the application of the 
doctrine of last clear chance, would allow the Court to consider certain 


factual conditions which the jury would not be permitted to consider. 


4. The opinions of the majority, in stating that the reference to a 
sudden emergency may have produced confusion in the minds of the 


jurors, is not in any way supported by the record. 


5. The opinions of the majority change the law of this jurisdiction 
which should not be permitted without the sanction of the full Court. 


STATEMENT OF FACTS 


The plaintiff, with his brother, was crossing Constitution Avenue, 
in the middle of the block, between First Street, N. W., and New Jersey 
Avenue, when he started diagonally across the street. Constitution 
Avenue at that point was 73 feet wide and 41 feet from the south side to 
the median strip.’ The plaintiff stated he was standing on the median 
strip when he was hit by a car operated by the defendant. The plaintiff 
stated that no traffic had moved in the block eastbound while he was 
crossing, and when he arrived at the median strip traffic was still 
stopped at First Street. It was some 563 feet from First Street to the 
point where plaintiff was struck. The brother stated that he did not see 
plaintiff from the time they started across the street until he saw plain- 
tiff on the pavement. The officer placed the point of impact as 3 feet 
south of the median line. 
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Officer Havenner, a witness for plaintiff, stated that from the 
time he came onto Constitution Avenue from Delaware Avenue, going 
west, traffic continued to move east and west until he saw plaintiff in 


the road, and that it was normal rush hour traffic. | 


The defendant stated that he had not stopped at First stieet, N.W., 
and was in a steady flow of traffic eastward and did not see plaintiff 
until a car in front swerved to the right to avoid plaintiff in the street, 
but that he could not swing over because there was a car to his right 
and he did everything he could to stop the car which skidded into plain- 
tiff. 


There was no testimony that contradicted defendant's statement 


for no witness saw defendant's car prior to the collision. The only 
testimony covering any negligence on the part of the defendant was the 
testimony of the expert, Walter Roy Ostrom, who stated that the skid 
marks indicated defendant was exceeding the speed limit (J A 76). The 
plaintiff asked, among other things, for an instruction on last clear 


chance, which was given over the objection of defendant. 


ARGUMENT 


THE COURT PROPERLY INSTRUCTED THE sony | | 
ON LAST CLEAR CHANCE | 


The plaintiff requested the Court to instruct the jury on the doc- 
trine of last clear chance. The request was granted over the objection 
of the defendant that it was not a case for the application of that doc - 
trine. The Court prefaced the instruction with the statement: 

"It is not to be applied if the emergency is so sudien 

that there is no time to avoid the collision." | 

The Court also advised the jury as to the contentions of the parties 
in that plaintiff contends that the last clear chance doctrine applied to 
the case and that the defendant contends that the doctrine has no 
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application to the facts in this case. The Court stated that the defend- 
ant asserts that he was faced with a sudden emergency and that there 
was no time to avoid the collision. The Court stated further that plain- 
tiff contends that there was no emergency, in any event, it was not so 
sudden as to prevent the defendant in the exercise of reasonable care 
to avoid striking plaintiff. The Court then said: 
"So you see there is a conflict here in this issue and 

it is for you, ladies and gentlemen of the jury, to resolve 

this conflict and, if you reach this issue, to determine 

whether the last clear chance doctrine applies." (J.A. 105) 

Judge Fahy, in his opinion, states that the Court twice stated that 
if the accident occurred in a sudden emergency so that there was no 
time for defendant to avoid the collision, the doctrine of the last clear 


chance did not apply. 


The opinions of the majority indicate that the trial Court's men- 
tion of "sudden emergency" may well have produced confusion in the 
minds of the jury. It is quite evident that "sudden emergency" was 


mentioned by the Court only when he was referring to the contentions of 


either party and it was for the jury to determine whether the last clear 
chance doctrine applied. No reference was made to the doctrine of 


emergency. 


Every judge and attorney, with trial experience, knows that a jury 
returning a verdict for a defendant is never confused for it has con- 
sidered every possibility of a verdict for plaintiff that their conscience 
and oath would permit and found it wanting. In this case there was no 
question that the plaintiff was negligent and that the jury realized that 
it had before it one of the biggest prevaricators that appeared before it 
during its tour of jury duty. His own brother, who started across the 
street with him, testified that he didn't see his brother from the time 
they started across until he saw him laying in the street, which indi- 
cated clearly that they were ducking between cars in crossing. 
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Judge Washington, in his opinion, stated: 
| 
"This is the case of a pedestrian who attempted to | 
cross a heavily traveled street in the middle of the block, 
and was caught in the midst of traffic.” | 


Judge Washington further stated that the instruction given was 
| 


beclouded by the judge's mention of "sudden emergency". 


Both Judge Fahy and Judge Washington, in their opinions, refer 
to Dean v. Century Motors, 81 U.S. App. D.C. 9, 154 F. (2d) 201, which 
both stated was a case in which "last clear chance" did not apply. 
Nothing was said in the opinions of the majority as to whether the 
Court or jury made the factual finding that it did not apply. | 


| 
Should there be one basis or yardstick for the application of "last 
clear chance" when it is passed upon by the Court and another when the 


trial judge is of the opinion that he would prefer to submit it to the jury 
for its finding? Many trial judges, knowing the tendency of some 
appellate judges to say that factual matters should be submitted to the 
jury, submit practically all factual issues to them, even though many 
times they know or feel that it should not be done. 


The 1959 Edition of Revised Standardized Jury Instructions for 
the District of Columbia contains an instruction on the doctrine of last 


clear chance, and the last paragraph is as follows: | 
"The doctrine of last clear chance presupposes a 
perilous situation created or existing through the negli- 
gence of both the plaintiff and the defendant but assumes 
that there was a time after such negligence had occurred 
when the defendant could and the plaintiff could not by the 
use of means then available avoid the accident. It is not 
applicable if the emergency is so sudden that there is no 
time to avoid the collision, for the defendant is not re- 
quired to act instantaneously." 
| 


The defendant contends that if an instruction should have been 


given on last clear chance then the instruction given by the trial judge 


was proper. 
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THE MAJORITY OPINIONS FAIL TO APPLY THE 
RECOGNIZED LAW OF THIS COURT 


In 1946 this'Court, in the Dean case, supra, in an opinion written 
by Judge Miller, which was apparently approved by Chief Judge Groner 
and Judge Clark, said: 


In these circumstances, we see no proper place for 
an instruction on last clear chance. That doctrine pre- 
supposes a perilous situation created or existing through 
the negligence of both the plaintiff and the defendant, but 
assumes that there was a time after such negligence had 
occurred when the defendant could, and the plaintiff could 
not, by the use of means available, avoid the accident. It 
is not applicable if the emergency is so sudden that there 
is no time to avoid the collision, for the defendant is not 
required to act instantaneously." 


This Court reiterated its statement in the Dean case, supra, in 
the case of Capital Transit Co. v. Grimes, 82 U.S. App. D.C. 393, 164 
F. (2d) 718, and in the case of Landfair v. Capital Transit Company, 83 


U.S. App. D.C. 60), 165 F. (2d) 255, a division of this Court, composed 
of Associate Justices Stephens, Clark and Miller, in an opinion written 
by Justice Clark, said: 


"In Capital Transit Company v. Grimes, 82 U.S. App. 
D.C. >. F. (2d) , 76 Wash, Law Rep. 143 (No. 
9327, decided November 24, 1947), we reiterated the fol- 
lowing statement from another recent opinion of this 
Court, Dean v. Century Motors, Inc., et al, 81 U.S. App. 
D.C. 9,10, 154 F. (2d) 201, 74 Wash. Law Rep. 619: 

'The doctrine (of last clear chance) presupposes a peri- 
lous situation created or existing through the negligence 
of both the plaintiff and the defendant, but assumes that 
there was a time after such negligence had occurred when 
the defendant could, and the plaintiff could not, by the use 
of means available, avoid the accident. It is not applicable 
if the emergency is so sudden that there is no time to 
avoid the collision, for the defendant is not required to act 
instantaneously.'" 


The Dean case, supra, was again referred to in the case of Gay 
v. Augur,97 U.S, App. D.C.:336, @30) F (2d) 495. 
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Judge Miller was a member of each division of this Court passing 
on the previous decisions above referred to and knew the views of the 


various judges comprising the various decisions of this Court. 


Under such circumstances, should a division of this Court, by a 
majority opinion, one judge dissenting, with all opinions printed, be 
permitted to apply law different to what has been previously decided by 
this Court and considered to be the law of the District of Columbia for 
years? The opinions of the majority would not, and could not, bind 
another division of this Court if the same question were presented to it, 
and the defendant is entitled to know that if the judgment of this Court in 
this case is to stand that all future litigants coming to this Court will be 
bound by the judgment, and the only way he is assured of such treatment 
is by a decision of the full Court reversing the prior decisions of this 


Court. 


THE MUNICIPAL COURT OF APPEALS HAS 
FOLLOWED THE DEAN CASE 


Apparently there is no confusion in the minds of the judges of our 
Municipal Court of Appeals concerning the views expressed by this Court 
in the Dean case. It is perhaps true that this Court is not required to 
accept or to in any way consider the views of that Court, but they have 
decided many substantial matters since the Court's inception and their 
views have been direct and to the point. That Court has time and time 
again relied upon the statement contained in the Dean case, Supra, and 
in the case of Johnson v. Yellow Cab Company of D. C., 93 Atl. (2d) 567. 
The Court, in speaking of last clear chance, at page 566, said: 

"It is not applicable if the emergency is so sudden | 


that there is no time to avoid the collision, for the de- | 
fendant is not required to act instantaneously." 


The Dean case was again referred to by the Municipal Court of 


Appeals in its decision in the case of Jenkins v. Young, 135 Atl. (2d) 
| 
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319, and relying on the statement in the Dean case, as set forth on 
page 5 of the opinion of Judge Miller. 


The Municipal Court of Appeals, in the case of Griffin v. Ander- 
son, 148 Atl. (2d) 713, again referred to the Dean case, supra, and 


made the following statement: 


"The applicability of the doctrine of last clear chance 
has been enunciated in a number of cases in the District. 
It presupposes a perilous situation caused by the negli- 
gence of both the plaintiff and the defendant; it assumes 
that after the situation had been created there was a time 
when the defendant could, and the plaintiff could not, avoid 
the accident. The doctrine is not applicable if the emer- 
gency is so sudden that there is no time to avoid the 
collision, as the defendant is not required to act instan- 
taneously." 


It is quite evident that the Municipal Court of Appeals has also 
relied upon the decision of this Court in the Dean, et al, the cases cited 


herein, and it is also entitled to have some definite statement by the full 


Court as to what its future rulings will be on the doctrine of last clear 
chance. 


THE COURT'S CHARGE MUST BE CONSIDERED AS A WHOLE 


The trial judge, having all the facts in front of him, and over the 
opposition of the defendant, agreed to instruct the jury, among other 
things, on the doctrine of last clear chance. He fully instructed the 
jury on negligence, contributory negligence, proximate cause and the 
last clear chance. He explained in detail the legal aspect of each 
element of the case upon which they were to make a factual finding. He 
explained the four elements of the last clear chance doctrine and in- 
formed them that this doctrine was not to be applied if the emergency 
is so sudden that there is no time to avoid the collision. It was a factual 
matter which he left to their finding instead of passing upon it himself. 
The defendant had contended that the Court itself should have passed 
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upon the application of that doctrine and denied such an instruction. 
There was nothing said about the doctrine of "sudden emergency", which 
is an entirely different aspect of the law and had no factual application 
to the instant case. The Court was only explaining to the jury when the 


last clear chance doctrine was to be applied. | 


The opinions of the majority, instead of taking the charge as a 
whole, picked a small part out of context and say that it may have con- 


fused the jury. 


In the case of The Hecht Co., Inc. v. Jacobson, 86 U.S. App. D.C. 81, 
180 F. (2d) 13, Judge Bazelon, speaking for the Court, said, at page 387: 
| 


"The charge of the court below with regard to standard 
of conduct correctly grasped the essentials of the concepts 
outlined above and, therefore, was not reversible error. 
The mere fact that reference was made to ‘degrees of care’ 
does not alter the situation, for it is settled that a charge 
is to be viewed as a whole rather than divided into isolated 
segments. As we have already indicated, the statement that 
defendant was required to exercise ‘all due care, skill and 
foresight within reason,’ and that the circumstances varied 
the amount of care required, satisfactorily resolved the 
ambiguity which might otherwise have been present.” | 


In Cohen v. The Evening Star Newspaper Company, 72 App. D.C. 
258, 113 F. (2d) 523, the Court said: | 


"A party has no vested interest in any particular form 
of instruction. This is true, even though the proffered 
prayer may be unobjectionable in itself, standing alone, as 
a statement of law. What the language of the instructions 
shall be is for the trial judge to determine. If, on examina- 
tion of the entire charge, it appears that the jury has been 
fairly and adequately instructed the requirements of the law 
are satisfied." | 


The trial Court, in a discussion of the charge with counsel out- 
side of the hearing of the jury, and before the charge was given, said 
that there is implied in the last clear chance doctrine somewhat of an 
emergency situation and counsel for the plaintiff said: 
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"MR. MITCHELL: Our position in the matter is clearly 
this: That, yes, an emergency existed as far as the plaintiff 
is concerned but the theory being that the defendant, were he 
doing what he should be doing and had he acted as he should 
have acted, there would be no emergency, your Honor." 
At no time did the Court in its charge to the jury refer to an 
emergency except when he was referring to the charge on the doctrine 


of the last clear chance. 


Judge Fahy, on page 4 of his opinion, states that since counsel for 
plaintiff adequately brought the matter to the attention of the Court, both 
by tendering an instruction and objecting to that given, he is entitled to 
a new trial. The tendered instruction is plaintiff's instruction No. 14 


and appears on page 14 of the joint appendix. Surely this Court, upon 


reading this instruction, knows that it was not a proper instruction to 
be given in this case or in any case. There is the obligation of the 
person tendering the instruction to submit a proper instruction. There 
is no requirement on the part of the trial judge to rewrite it. 


The law covering an emergency is set forth in the case of Balti- 
more and Ohio Railroad Company v. Postom, 85 U.S. App. D.C. 207, 
177 F. (2d) 53, and is as follows: 

"The law is clear that in a moment of unexpected 

emergency and imminent danger, a person is not held to 

the use of the best possible judgment, or a high degree 

of prudence that one may be assumed to exercise in an 

interval of calm, when there is opportunity and time for 

reflection and deliberation.” 

The doctrine of "sudden emergency" or "emergency" is usually 
asked for by the plaintiff who has failed to use good judgment. 


THE DOCTRINE OF LAST CLEAR CHANCE NOT APPLICABLE 

The only testimony in this case to indicate negligence on the part 
of the defendant was the testimony of the expert that because of the 
length of the skid marks, in his opinion, the defendant was exceeding 
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the speed limit. The defendant testified that he was in a proper lane of 
traffic and travelling with the traffic, which was normal rush hour 
traffic. Without the expert testimony the Court should have directed a 
verdict for the defendant. There is nothing in the testimony to show 
that the defendant could have done anything other than what he did. 
There was no testimony that his brakes were bad and the only ‘thing 
that could have helped was to swerve to the right as the car in| front of 
him did, His testimony was uncontradicted that there was a car to his 
right and that he could not swerve so that we have a case of the defendant 
violating the regulation covering exceeding the speed law, which was 
twenty-five miles an hour. The officer, called by the plaintiff, who was 
approaching in the opposite direction, stated that he saw no vehicles 
speeding and if he had he would have turned around and pursued them. 


At the most this would permit the Court to submit the case to 


the jury on the negligence of the plaintiff and the contributory negligence 
of the defendant. 


In the case of Gay v. Augur, supra, this Court said: 


"The doctrine of last clear chance applies, as this 
court has held several times, when, after the negligence 
and contributory negligence of the parties have placed | 
one of them in a position of peril, the other has a reason- 
able opportunity to realize that peril and to avert the 
impending injury. In the case before us the evidence is 
beyond dispute that by the time Augur had an opportunity 
to observe Gay's peril he was in a skid on unforeseen | 
ice. There was no evidence that he could then have | 
averted the collision. | 

"The argument that Augur could have averted the | 
accident by coming over the hill at a lower rate of speed, 
or by not putting on his brakes, or by some other maneuver 


or by not putting on fis he SS ee ee 
prior to the skid, does not reach the question of last clear 
chance. Those opportunities are pertinent to the matter of 
Augur's initial or primary negligence. The last clear | 
chance is a chance that arises after the peril has developed, 
and the peril did not develop here until Augur went into the 


skid on the ice." 
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There is not a single iota of evidence that there were any oppor- 
tunities for the defendant to in any way avoid this accident, and surely 
no Court can imagine the various things that could have happened and 
the burden is on the plaintiff to prove facts which would constitute the 
application of the doctrine of last clear chance. 


Even if this Court is of the opinion that the trial Court erred in 
referring to an emergency, then such reference in no way harmed or 
prejudiced the plaintiff for he was obtaining more than he was entitled 


to by the law. 


It is contended specifically that if it was proper to instruct the 
jury on the doctrine of last clear chance then the Court properly in- 
structed the jury. If this Court feels that the instruction was improper, 
then it is respectfully submitted that the plaintiff was not entitled to an 
instruction on this doctrine and that he was not prejudiced and if the 
Court feels that the jury may have been confused, then the confusion 
was not prejudicial. 


LITIGANTS ARE ENTITLED TO CONSISTENCY 
IN THE OPINIONS OF THE COURT 


Numerous cases have been appealed to this Court in the hope that 
a certain division of the Court will be assigned to their particular case 
and that there will be a reversal. It is true that in a few cases opinions 
have indicated that the appeal was without merit and/or frivolous but 
no penalty is assigned and the practice has continued. In effect, it is 
gambling with the law which should be so definite that there shouldn't 
be any question as to what the law is, and each division of the Court 
should be bound by it. 


The opinions of the majority in this case are an impracticable 
application of the law of this Court. How can there by any difference in 
the law as to whether it is or is not a case for the application of last 
clear chance? How can there be any difference in the law whether the 
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Court or the jury pass upon the question as to whether it is or is not 
a case for the application of doctrine of the last clear chance? It is 
still a factual finding that the doctrine does or does not apply depending 


upon the Court's or the jury's view of the evidence. 


Why should a jury be confused about a "sudden emergeney"? 
The trial Court did not say anything about a "sudden emergency" except 
in stating the contention of the parties. The Court left it to the jury for 


apparently he felt they knew factually more about such a situation than 
he did. In the charge itself the Court said: | 
"Tt is not to be applied if the emergency is so baa 

that there is no time to avoid the collision.” 

This Court must bear in mind that day in and day out trial judges 
are instructing juries on the doctrine of last clear chance. They are 
entitled to rely upon the law as set out in previous decisions of this 
Court. The Courts, attorneys and litigants are entitled to consistency 
in the opinions of this Court and it is the obligation of the full Court to 
see that such consistency is maintained. | 


CONCLUSION 


It is respectfully submitted that the motion for a rehearing by 


the Court in banc should be granted. 


Cornelius H. Doherty | 
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Washington, D. C. 
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